ENTERTAINMENT LAW REPORTER

BUSINESS AFFAIRS

The Next Wave of Film Financing:
German Tax Shelter Funds
by Schuyler Moore

Prior Waves

Film financing is analogous to surfing. The goal
is to keep your eye out for, and catch, the next big
wave. FEach ride is different and exhilarating, but
sooner or later the ride ends when the wave breaks
upon the shore. I have had the pleasure of "surfing"
these financing waves for the last twenty year, during
which time we have experienced:

- The U.S. public equity wave (witness Cannon
and Carolco).
- The foreign bank wave (e.g., Credit Lyonnais).
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- The Japanese financing wave (culminating in
Matsushta acquiring Universal and Sony acquiring
Columbia).

- The insurance-backed financing wave, which
crashed eighteen months ago.

- The German public equity wave, which crashed
six months ago.

The Next Wave

So what's next? I had initially thought the next
wave would be the Italian or Spanish public stock
markets, but they have petered out. Instead, the next
wave is clearly building again in Germany, which
would seem to defy gravity (they must have way too
much money in Germany), but this time the funding is
coming from the German tax shelter funds. This wave
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is being driven by a number of factors, including the
following:

- Germany has closed down most other tax
shelters (such as for ships), so films remain one of the
last viable tax shelters.

- The impetus behind all film financing waves is
that the film industry is sexy, and investors would
rather have a prospectus on their coffee table that has
sexy pictures from films than pictures of widgets.

- Investors believe it is better to invest "directly"
in films than in once high-flying publicly traded
German film companies.

Tax Benefits
The tax benefits available in Germany are

astonishing. German tax law permits the immediate
deduction of the cost of creating "intangible" assets,
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including films. Thus, investors are able to immediately
write off the entire cost of producing a film. This is in
stark contrast to almost all other tax systems, which
require the cost of creating a film to be amortized either
over a number of years or as a percentage of revenues
received (in order to match deductions and income).

Under the German tax system, investors get
deductions now and income later, which is the stuff tax
dreams are made of. With tax rates in excess of 50%,
the up-front deduction is a substantial benefit, which is
magnified if the investment is leveraged with debt. For
example, if the debt/equity ratio is 1:1, the investor
immediately gets back more in tax savings than the
amount of the investor's actual cash investment
(although the investor will be liable for repayment of
the debt later on).

Most importantly, the films do not have to be
produced at all in Germany. Most countries that have
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film tax shelters require production in the home
country, and the tax shelters serve as an indirect, but
intended, subsidy for local production. In contrast,
Germany's system results in an unintentional subsidy
for worldwide production. This fact has not escaped the
German government's attention, and over time,
Germany has passed increasingly restrictive
requirements on German tax shelters. These restrictions
have changed the business model (discussed below),
but they have not - by any means - changed the
fundamental benefits of film tax shelters outlined
above.

Structures
German tax funds come in two basic flavors: (a)

net-benefit funds and (b) equity funds. Historically,
most funds have been net-benefit funds, which are
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typically structured similar to the classic sale-leaseback
model. A film company sells underlying film rights to a
German fund, which finances the film's production
budget by borrowing funds that are directly or
indirectly lent by, or guaranteed by, the film company.
The German fund then licenses the film rights back to
the film company (or its affiliate) for essentially fixed
payments over time. The film company defeases its
obligation to pay these fixed payments by depositing a
fixed amount with a bank up front. The amount
deposited with the bank is less than the total investment
by the German fund, so the net result is that the film
company gets to pocket the net benefit. In most
transactions, when the dust settles (net of commissions,
transaction costs, etc.), the film company pockets about
10% of the budget of the film. In some cases, the film
company also owes some theoretical back-end
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participation to the German fund, but these are typically
structured in such a way as to rarely kick in.

Since the bottom line with a net-benefit fund is
that the film company pockets about 10% of the
budget, and this is often paid after production, the film
company must have the financing for the budget itself
or from another source (such as a bank loan). In other
words, net-benefit funds do not really provide the funds
to fund the budget itself. On the other hand, film
companies do not owe much, if anything, on the back
end to net-benefit funds. Based on this combination of
factors, studios typically prefer net-benefit funds.

In contrast to net-benefit funds, German equity
funds actually cash flow all or a substantial part of the
film's budget and take a true equity position in the
success or failure of the film. While these funds
absolutely care about the economics of the deal, the
German tax benefits take some of the edge out of the
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negotiations. Thus, these equity funds can typically
accept more risk (and the possibility for a lower return)
than other equity investors that do not have the German
tax benefits.

German equity funds are not willing to be
completely at risk. Typically, they insist on minimum
guaranties of at least 50% of the budget, with estimates
from a reputable sales agent of sales in excess of the
total budget. For marketing purposes, the equity funds
also like to have a guarantee of repayment of at least a
substantial part of the investment, even if this guarantee
is payable after a number of years without interest.
Also, the fund managers definitely want the funds to
earn a decent return; their hope is to raise the next fund
and the next . . . and this won't happen if the first fund
1s a bust.

Many independent film companies relish
German equity funds because they can cash flow

VOLUME 23, NUMBER 2, JULY 2001



ENTERTAINMENT LAW REPORTER

production and demand less in return than a normal
equity investor. Life doesn't get better (unless you think
the film will be a blockbuster, which would result in the
payment of a share of profits to the equity fund, and
you have a cheaper alternative to fund production).

As a result of increasing restrictions under
German law, including the requirement that investors
be at-risk, net benefit funds are waning and equity
funds are gaining favor. What was once a nice
financing structure for generating approximately 10%
of the budget has thus blossomed into the next full-
fledged equity wave of film financing.

German Requirements

All German tax shelter funds, including net-
benefit funds and equity funds, must meet a number of
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structural requirements to obtain German tax benefits,
but the two most important ones are as follows:

- The German fund must own the copyright to the
picture. While this causes film companies heartburn, it
is wusually not a significant concern. First, all
distribution rights can be licensed back to the film
company (or its affiliate), and the value of a film lies in
its distribution rights, not in owning a naked copyright.
Further, the copyright can be reacquired down the road
through a repurchase option granted up front.

- The German fund must be the "producer" of the
film. As such, it is supposed to have substantial input
(both creative and otherwise) as to production of the
film. In practice, however, most of this authority is
delegated one way or the other back to the film
company or its affiliates.
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U.S. Tax Issues

For U.S. film companies, an important
consideration is the U.S. tax characterization of the
transactions. Issues that need to be addressed include
the following:

- Will U.S. or German withholding be imposed on
any of the payments?

- Will the arrangement with an equity fund be
treated as a deemed partnership between the film
company and the equity fund, possibly resulting in the
equity fund being taxed in the U.S. (and the film
company being liable for this tax)?

These issues can usually be dealt with in advance
by carefully structuring the transaction, but it is better
to address these issues up front than on audit.
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Conclusion

Surf's up! It is good to know that just as the last
film financing wave (the German stock market) is
receding, the next wave is coming in, and this rhythm
will remain for so long as the film industry needs
money and sex sells.

Schuyler Moore is a partner in the Los Angeles office
of Stroock & Stroock & Lavan LLP (and can be
reached at smoore@stroock.com). He is a frequent
contributor to the ENTERTAINMENT LAW
REPORTER, and is the author of THE BIZ: THE
BASIC BUSINESS, LEGAL AND FINANCIAL
ASPECTS OF THE FILM INDUSTRY (Silman-James
Press), TAXATION OF THE ENTERTAINMENT
INDUSTRY (Panel Publishers), and WHAT THEY
DON'T TEACH YOU IN LAW SCHOOL (William S.
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Hein & Co.). He is also an adjunct professor at the
UCLA School of Law, teaching Entertainment Law.
His article about German investment in Hollywood
movie making appeared in the July 2000 issue of the
Entertainment Law Reporter (ELR 22:2:4)[ELR 23:2:4]

INTERNATIONAL DEVELOPMENTS

European Union adopts Copyright Directive
harmonizing protection among EU members;
directive also protects digital rights, anti-
circumvention measures, and rights-management
information

The European Union has adopted a new
Copyright Directive requiring its members to provide
harmonious (though not perfectly identical) protection
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for "rightholders," that is, for authors, performers,
record companies, film producers and broadcasters.
The new directive contains provisions concerning the
rights of reproduction, communication to the public
(what in the United States would be called "public
performance"), and distribution - provisions that are
applicable to all forms of media.

The Directive, however, traces its origins to
developments in digital technologies, including the
Internet. As a result, the most significant provisions of
the Directive are those designed to assure continued
protection for authors and others as the reproduction,
performance and distribution of their works evolves
from older analog means to newer digital ones.

The EU has been working on copyright
harmonization for more than a decade. Its latest
Directive is the sixth in a series that began in 1991 with
a directive on legal protection for computer programs.
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That was followed with a 1992 directive on rental and
lending rights, a directive in 1993 on satellite
broadcasting and cable retransmission, another 1993
directive on the term of copyright protection, and a
1996 directive on the protection of databases.

(In 2000, the EU adopted a directive on
electronic commerce; but that directive addresses
defamation, misleading advertising and trademark
issues, rather than copyright issues.)

Work on the new Copyright Directive began in
1996, in response to two WIPO treaties adopted that
year: the WIPO Copyright Treaty, and the WIPO
Performances and Phonograms Treaty. Those are the
treaties that required the United States to enact the
"WIPO Implementation" provisions of the Digital
Millennium Copyright Act ("DMCA") (ELR 20:6:4). In
many of their details, the EU Copyright Directive and
the DMCA are quite similar; but they are not identical.
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The Copyright Directive is less complex, and
thus more easily understood, than the DMCA. The
Copyright Directive also contains bolder assertions
(than does the DMCA) that the rights of copyright
owners must be protected in digital media. On the other
hand, the Copyright Directive authorizes EU members
to enact national laws that give users greater rights to
use copyrighted works than does the DMCA, pursuant
to exceptions and limitations to exclusive rights,
subject to the right of copyright owners to receive "fair
compensation" for legally-permitted uses (what in the
United States would be called statutory or compulsory
license fees).

Subject to a number of exceptions and
limitations, the Copyright Directive requires EU
members:

- to give authors (and others) the exclusive right to
authorize or prohibit the temporary or permanent
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reproduction of their works, performances, recordings,
films and broadcasts;

- to give authors (and others) the exclusive right to
communicate their works (performances, etc.) to the
public by wire or wireless means, including the
Internet; and

- to give authors (but not performers, record
companies, film producers or broadcasters) the
exclusive right to authorize or prohibit the distribution
of their works to the public.

As in the DCMA, the Copyright Directive's
exceptions and limitations take more space than the
exclusive rights. They include a mandatory exemption
to the reproduction right for "transient and incidental"
reproductions that are an essential part of a network
transmission by "an intermediary" (such as an Internet
Service Provider); or to enable a "lawful use" so long
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as the reproduction has no "independent economic
significance."

The Directive also permits (though does not
require) EU members to provide exemptions to the
reproduction and public communication rights for a
number of specifically described purposes, including
reproductions by people (not corporations) for non-
commercial "private" uses, on condition that the
rightholder receives "fair compensation."

Two sections of the Directive directly respond to
the two WIPO treaties. One is a section that requires
EU members to "provide adequate legal protection
against the circumvention of any technological
measures" - such as encryption, scrambling, and copy
control mechanisms - designed to prevent unauthorized
uses of works (performances, etc.). Since the law may
permit certain uses, like private copying, the anti-
circumvention provision of the Directive also permits

VOLUME 23, NUMBER 2, JULY 2001



ENTERTAINMENT LAW REPORTER

EU members to "take appropriate measures to ensure
that rightholders make [those uses] available. . . ."

The other is a section that requires EU members to
provide legal protection against removing or altering
rights-management information.

EU members have 18 months - until the summer
of 2002 - to enact necessary legislation implementing
the Directive.

Editor's note: Two important issues in connection
with the potential liability of Internet and Online
Service Providers are dealt with in two of the
Directive's "Recitals," rather than in its more formal
"Articles."

One Recital provides that "The mere provision of
physical facilities for enabling or making a
communication does not in itself amount to
communication within the meaning of this Directive."
This appears to mean that if a website operator
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communicates a performance, recording or film to the
public, without being licensed to do so, the website's
ISP or OSP will not be liable for violating the exclusive
communication right, even though the website operator
itself will be. It is thus possible that had this Directive
been implemented in Germany at the time the activities
litigated in Hit Bit Software GmbH v. AOL
Bertelsmann Online GmbH (ELR 22:12:7) took place,
AOL would not have been found liable for the
infringing activities of its users.

A second Recital of significance to ISPs and
OSPs provides "In the digital environment . . . , the
services of intermediaries may increasingly be used by
third parties for infringing activities. In many cases
such intermediaries are best placed to bring such
infringing activities to an end. Therefore . . . |,
rightholders should have the possibility of applying for
an injunction against an intermediary who carries a
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third party's infringement . . . in a network." From this,
it appears that even if AOL would not have been liable
for infringement in the Hit Bit Software case, Hit Bit
would have been able to get an injunction against AOL
requiring it to block access to the infringing midi files
that were posted in its forum.

EU Directive on Copyright in the Information Society
(April 9, 2001), available at
www.eurorights.org/eudmca/CopyrightDirective.html
[ELR 23:2:6]
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WASHINGTON MONITOR

Broadcast of edited version of Eminem's "The Real
Slim Shady'" apparently violated federal indecency
laws, FCC Enforcement Bureau concludes

A Citadel Broadcasting radio station in Pueblo,
Colorado, broadcast "The Real Slim Shady" more than
400 times during the spring and summer of 2000. The
Eminem recording turned out to be an expensive piece
of programming. The FCC Enforcement Bureau has
determined that its lyrics are "indecent," and thus
Citadel apparently violated federal laws by
broadcasting it between 6:00 a.m. and 10:00 p.m. As a
result, the Bureau has proposed to fine Citadel $7,000.

To 1its credit, Citadel realized in advance of its
broadcasts that "The Real Slim Shady" might be
considered "indecent" by the FCC, so the station
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actually broadcast a "radio edit" version that omitted
some of those lyrics through the use of a muting device
or overdubbed sound effect. Unfortunately, the
Enforcement Bureau has decided that even the edited
version is indecent.

In its Notice of Apparent Liability for Forfeiture,
the Bureau concluded that "The edited version of the
song contains unmistakable offensive  sexual
references. In this regard, portions of the lyrics contain
sexual references in conjunction with sexual expletives
that appear intended to pander and shock." The Bureau
acknowledged that Citadel attempted to edit the
recording to make it suitable for broadcast.
Nevertheless, the Bureau added that it "believe[s] that
[Citadel] failed to purge a number of indecent
references."
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The Bureau therefore concluded that Citadel
"willfully" broadcast indecent language and thus is
apparently "liable for a forfeiture penalty."

By FCC rule, Citadel must pay the fine or seek
its reduction or cancellation.

In the Matter of Citadel Broadcasting Company,
Licensee of Station KKMG(FM), Notice of Apparent
Liability for Forfeiture, FCC No. EB-00-IH-0228 (June
1, 2001), available at
www.fcc.gov/eb/Orders/2001/da011334.doc [ELR
23:2:8]
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FCC Enforcement Bureau denies Infinity
Broadcasting's petition for reconsideration of $2,000
penalty for broadcasting indecent recording '"You
Suck'; though DJ and station manager believe that
edited version was broadcast, Bureau accepts
complaining listener's assertion that she heard
broadcast of unedited CD version

On March 28, 1997, at 9:10 p.m., KROQ-FM
broadcast "You Suck" by the group Consolidated. The
broadcast so offended one listener - though apparently
only one - that she filed an "indecency" complaint with
the FCC.

The CD version of the recording's lyrics contain
such non-lyrical words as "pubic," "dick," "pussy" and
"clit." And in due course, the FCC Enforcement Bureau
fined the station's owner, Infinity Broadcasting, $2,000
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for having violated federal laws banning the broadcast
of indecent language between 6:00 a.m. and 10:00 p.m.

A KROQ announcer "thought the unedited
version was not acceptable for broadcast," so the
station had made a second version of "You Suck" that
did not contain the words "pubic," "dick," "pussy" or
"clit," or any other indecent material.

When informed that it apparently was liable for
broadcasting indecent language, Infinity submitted an
affidavit from the announcer who played "You Suck."
He said that he "did not recall" which version of the
recording he aired. Unfortunately, the station does not
keep copies of its broadcasts, so Infinity couldn't prove
it had broadcast the edited version. But in the
announcer's opinion, and in the opinion of the station's
manager, it must have been the edited version, because
"numerous complaints would have been forthcoming if
the unedited version had been played," while the only
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complaint it actually received was from the same
woman who complained to the FCC.

The FCC then asked the complaining listener
whether she had heard the words "pubic," "dick,"
"pussy" and "clit," and she said she had. "We believe,"
the Bureau concluded, "that the complainant's
recollection that she heard those words provides
sufficient probative evidence to conclude that the
unedited version of the song was broadcast, particularly
in the absence of any evidence to the contrary."

In its petition for reconsideration, Infinity argued
that the Bureau had deviated from prior FCC policy by
not requiring the complaining listener to supply a tape,
transcript of significant excerpt of the broadcast itself.
The listener had provided the FCC with a CD of the
unedited version "You Suck," not a recording or
transcript of KROQ's actual broadcast.

VOLUME 23, NUMBER 2, JULY 2001



ENTERTAINMENT LAW REPORTER

The Bureau, however, rejected Infinity's
argument. It concluded that the CD "constituted a
'significant excerpt’ of the programming that she
alleged to be indecent, albeit not one that she
transcribed herself. This, along with the date and time
of the broadcast and the call sign of the station in
question, provided a sufficient basis for identifying a
violation of the indecency prohibition." In denying
Infinity's petition for reconsideration, the Bureau
concluded by noting that "In any event . . . our practice
that complainants provide a tape, transcript or
significant excerpt is not a requirement, but a general
practice used by the Commission to assist in the
evaluation of indecency complaints."

In the Matter of Infinity Broadcasting Corporation of
Los Angeles, Licensee of Station KROQ-FM, Pasadena,
California, Memorandum Opinion and Order, FCC No.
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97050319 (March 22, 2001), available at
www.fcc.gov/eb/Orders/2001/da01720.doc [ELR
23:2:8]

FCC issues Policy Statement on broadcast
indecency

The FCC has issued a Policy Statement "to
provide guidance to broadcast licensees regarding
compliance with the Commission's indecency
regulations."

The new Policy Statement finally fulfills the
FCC's obligations under a 1994 agreement to "publish
industry guidance relating to its caselaw interpreting 18
U.S.C. § 1464 [the federal statute banning broadcasts of
indecent language]| and the FCC's enforcement policies
with respect to broadcast indecency." The 1994
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agreement settled an enforcement action against
Evergreen Media, a station owner that had been
accused of violating federal indecency law. Though
that 1994 agreement required the FCC to publish
guidance within nine months, it has taken the FCC
almost seven years to do so.

The amount of guidance the Policy Statement
will provide to broadcasters as a practical matter is
open to debate. The 19-page document summarizes the
FCC's regulations and explains its "analytical approach
to reviewing allegedly indecent material." The FCC
intended the Statement to "provide[] a framework by
which broadcast licensees can assess the legality of
airing potentially indecent material."

But that framework consists, for the most part, of
"numerous examples" of broadcasts that in prior cases
have been found to be indecent or not indecent.
Apparently, the hope is that broadcasters - in the person
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of programming executives and disk jockeys - will be
able to assess the decency or indecency of newly-
released recordings by comparing their lyrics to the
lyrics of older recordings that already have, or have not,
been deemed "indecent."

The Policy Statement does not appear to adopt
any new FCC policy. Instead, like a law review article
or short treatise, it organizes, summarizes and recaps
previously published FCC rulings and regulations.

However, for those who haven't followed the
prior cases closely, the Statement reveals the extent to
which radio listeners and television viewers have been
able to use existing law to trigger serious government
inquiry into the propriety of broadcasts that only the
hypersensitive would find offensive. For example, the
Statement shows that the FCC has investigated
indecency complaints about broadcasts of "Schindler's
List," the "Oprah Winfrey Show," and the National
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Public Radio program "All Things Considered" - none
of which was in fact found to be indecent.

Perhaps for this reason, FCC Commissioner
Harold Furchtgott-Roth issued a separated statement of
his own, in which he said that FCC "action to enforce
the indecency guidelines would set the stage for a new
constitutional challenge regarding our authority to
regulate content." He acknowledged that Red Lion v.
FCC and FCC v. Pacifica "have not yet been overruled.
Nevertheless," he added, "their continuing validity is
highly doubtful from both an empirical and
jurisprudential point of view." He explained that
originally, regulation of broadcast content was justified
on the grounds that broadcasting was the dominant
medium. Now though, he said, "Technology, especially
digital communications, has advanced to the point
where broadcast deregulation is not only warranted, but
long overdue. In my view, the bases for challenging
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broadcast indecency has been well laid, and the issue is
ripe for court review."

On the other hand, the Policy Statement also
quotes lyrics the FCC has found to be indecent, and in
doing so, the Statement reveals - for those who aren't
familiar with rap lyrics - just why a fuss is being made
about them.

Perhaps for this reason, FCC Commissioner
Susan Ness issued a separate statement of her own in
which she said, "Understandably, the public is outraged
by the increasingly coarse content aired on radio and
television at all hours of the day, including times when
children are likely to be listening or watching."
Commissioner Ness is sensitive to the First
Amendment problems presented by government
regulation of broadcast content. "However," she added,
"it is entirely within the power of broadcasters to
address it - and to do so without government intrusion. .
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.. It is time for broadcasters to consider reinstating a
voluntary code of conduct. I encourage broadcasters,
the Bush Administration, and Congress swiftly to
resolve any antitrust impediments to such action and
move ahead."

In a third - and dissenting - separate statement,
Commissioner Gloria Tristani took her colleagues to
task for adopting the Policy Statement in the first place.
She complained that "this Policy Statement will likely
become . . . a 'how-to' manual for those licensees who
wish to tread the line drawn by our cases. . . . [T]he
Statement is nothing more than a remedy in search of a
problem. It would better serve the public if the FCC got
serious about enforcing the broadcast indecency
standards."

In the Matter of Industry Guidance On the
Commission's Case Law Interpreting 18 U.S.C. § 1464
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and Enforcement  Policies Regarding Broadcast
Indecency, Policy Statement, FCC No. EB-00-IH-0089
(April 6, 2002), available at
http://www.fcc.gov/Bureaus/Enforcement/Orders/2001/
fcc01090.pdf [ELR 23:2:9]

American Opera Musical Theatre Company
committed unfair labor practice by withdrawing
recognition of Associated Musicians of Greater New
York, after agreeing to bargain with it, NLRB rules

The American Opera Musical Theatre Company
legally recognized the Associated Musicians of Greater
New York as the collective bargaining representative of
the Company's musicians, even though the Union never
demonstrated that it represented a majority of those
musicians and never formally asked the Company to
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recognize it, and indeed, even though the Company
merely agreed to (and did) bargain with the Union
without stating that it recognized it. The NLRB has so
held; and as a result, it has affirmed an Administrative
Law Judge's decision that the Company committed an
unfair labor practice by later withdrawing recognition
of the Union.

The American Opera Musical Theatre Company
operates a small chamber opera company. Formed in
1995, its purpose is "to give musicians experience in a
field where it is difficult to obtain professional
experience." Consistent with that purpose, the
Company "usually hired . . . musicians from local
music schools." The musicians it hired were not
amateurs, however. At least some of them were
members of the Associated Musicians of Greater New
York, which is Local 802 of the American Federation
of Musicians.
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Though at least some of the Company's
musicians were AFM members, the Company was not a
signatory to the Union's collective bargaining
agreement, as of October 31, 1998. That day is
significant, because on that date, the Union threatened
to strike a scheduled November 1st performance, unless
the Company agreed to negotiate a collective
bargaining agreement once the performance was over.

The Company agreed to negotiate, but those
negotiations did not lead to an agreement. The Union
made financial demands the Company said it could not
afford, and other demands the Company said it was
unwilling to agree to (giving certain musicians first-
refusal employment rights for future performances). As
a result, the Company's lawyer sent the Union a letter
that said: "Although we do not consider [the
Company's] fax to [the Union] on November 1, 1998 to
have been a conferral of recognition upon Local 802 of
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the American Federation of Musicians, to the extent it
may be deemed such a conferral, it is hereby withdrawn
on the grounds that American Opera Musical Theatre
Company, Inc. currently employs no musicians or other
employees in view of the fact that Sunday's opera
production is over."

That is what triggered the Union's unfair labor
practice charge. Administrative Law Judge Joel
Biblowitz ruled in favor of the Union, and a three-
member panel of the NLRB has affirmed that ruling by
adopting Judge Biblowitz's opinion and order.

Judge Biblowitz ruled that the Company had
recognized the Union, because "A commitment to enter
into negotiations with the union is also an implicit
recognition of the union." This meant that the
Company's subsequent withdrawal of recognition was
illegal, because "Once the original commitment to
bargain is made, the employer cannot unilaterally
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withdraw its recognition and to do so is a violation of
the [National Labor Relations] Act."

Though the Union never demonstrated that it
represented a majority of the Company's musicians, this
was no defense, the judge ruled, because a union does
not have to "demonstrate its majority status before an
employer can recognize it. Rather, an employer can
recognize a union without such a demonstration, but
risks . . . liability for recognizing a union supported by
a minority of the unit employees."

The NLRB therefore ordered the Company to
bargain collectively with the Union.

The Company was represented by Neil
Capobianco, Vedder Price Kaufman & Kammholz. The
Union was represented by Harvey Mars, Liebowitz &
Mars. And the NLRB General Counsel was represented
by Mindy Lando.
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American Opera Musical Theatre Company and
Associated Musicians of Greater New York, Local 802,
AFM, NLRB Case 2-CA-32154, 332 NLRB No. 173
(2001), available at www.nlrb.gov/slip332.html [ELR
23:2:10]

RECENT CASES

USA Cable did not effectively exercise its right of
first refusal to "WWF Raw'" and other programs,
because USA did not match two material terms of
Viacom's offer, Delaware Supreme Court holds

World Wrestling Federation programs like
"WWF Raw" are no longer carried by USA Cable,
because USA failed to effectively exercise its right of
first refusal. Though USA purported to match a
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competing offer the WWF received from Viacom, USA
failed to match several terms of the Viacom offer,
including two material terms, the Delaware Supreme
Court has held.

WWEF programs have been shown on USA Cable
since 1983, pursuant to a long string of contracts. The
most recent of those contracts, entered into in 1998,
prohibited the WWF from entering into an agreement
with any other company "with respect to any or all of
[four programs] without first giving USA a right of first
refusal, exercisable within ten (10) business days
following receipt by USA of written notice detailing
the terms of the third party offer(s) . . . which [the
WWEF] intends to accept."

In April 2000, the WWF received an offer from
Viacom, portions of which concerned "WWF Raw" and
the other programs that were the subject of USA's first
refusal rights. Other portions of Viacom's offer,
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however, had nothing to do with those programs;
instead, they dealt with such things as the XFL, theme
park events and movies.

The Delaware Chancery Court held that USA
was not required to match Viacom's offer concerning
the XFL, theme parks, movies and the like; USA
merely had to match Viacom's offer with respect to the
four programs for which USA had a first refusal right.
In an opinion by Chief Justice E. Norman Veasey, the
Delaware Supreme Court has agreed. The Chief Justice
ruled that the Chancery Court was "clearly correct" in
deciding that the "with respect to" language of the first
refusal clause limited the scope of USA's rights and
obligations; and thus USA was not required to match
Viacom's offer for things other than the four programs
in order to exercise its first refusal rights.

Viacom's offer for "WWF Raw" and the other
three programs contained several terms, four of which
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USA purported to match, but did not, the WWF argued.
The Chancery Court agreed with the WWF as to all
four; the Supreme Court agreed only with respect to
two. But since the Supreme Court agreed that all four
terms were material and that USA did not match
Viacom's offer with respect to two of them, that was
enough for the Supreme Court to affirm the Chancery
Court's decision in favor of the WWF and against USA.

The Supreme Court ruled that USA matched
Viacom's offer with respect to the territory in which the
programs would be carried, even though Viacom's offer
included Canada and the Caribbean, and USA's did not.
Chief Justice Veasey held that USA was not obligated
to match Viacom's offer to carry the programs in
Canada and the Caribbean, because USA's original and
first refusal rights never included those territories.
Thus, since the WWF could have granted Viacom
rights to those territories without violating USA's
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rights, USA did not have to match Viacom's offer to
carry the programs in those territories, in order to
validly exercise its first refusal rights.

The Supreme Court also ruled that USA had
matched Viacom's offer to commit that there would be
"no regularly scheduled preemptions" of WWF
programs. USA's written offer matched Viacom's offer
on this issue word-for-word. The Chancery Court had
relied on trial testimony to find that USA did not intend
to honor its "no preemption" commitment. But the
Supreme Court held that "objective manifestation must
control, absent some extraordinary circumstances (such
as a clear and written repudiation), that are not present
on this record."

On the other hand, the Supreme Court agreed
that USA had not matched Viacom's offer with respect
to the selection of a forum for the resolution of
disputes. Viacom had offered to give New York courts
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exclusive jurisdiction to hear disputes, while USA's
offer gave New York courts only non-exclusive
jurisdiction. The Supreme Court concluded that this
was a material term, and that USA failed to match
Viacom's offer.

Finally, the Supreme Court held that USA had
not matched Viacom's offer to cross-promote WWF
programs in media other than cable television, such as
by broadcast television, radio and billboards. Chief
Justice Veasey acknowledged that USA does not own
radio stations or billboards. But the Chief Justice noted
that cross-promotion was important to the WWEF.
"Although USA may not have had the internal
capability to provide the cross-promotion required to
match the Viacom proposal,” the Chief Justice
explained, "it had the capability to contract with others
to do so."
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USA Cable was represented by David C.
McBride, Young Conaway Stargatt & Taylor,
Wilmington; and by Herbert M. Wachtell, Wachtell
Lipton Rosen & Katz, New York City. The WWF was
represented by Robert K. Payson, Potter Anderson &
Corroon, Wilmington; and by Jerry S. McDevitt,
Kirkpatrick & Lockhart, Pittsburgh. Viacom was
represented by A. Gilchrist Sparks III, Morris Nichols
Arsht & Tunnell, Wilmington; and by Richard B.
Kendall, Irell & Manella, Los Angeles.

USA Cable v. World Wrestling Federation
Entertainment, 766 A.2d 462, 2000 Del.LEXIS 397
(Del. 2000)[ELR 23:2:11]
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Order requiring Trademark Office to cancel
manager Larry Marshak's registration of '"The
Drifters" is affirmed on appeal, as is ruling that
Marshak infringed common law rights of manager
Faye Treadwell

It looks as though Larry Marshak has reached the
end of the line insofar as his management of groups
named "The Drifters" is concerned. Marshak has
aggressively, and successfully, asserted his exclusive
right to use "The Drifters" name for years, in trademark
suits against former group members who had struck out
on their own (ELR 3:1:1, 9:10:10). But the longtime
Drifters manager finally took on more than he could
handle, when he sued Faye Treadwell, the widow of
The Drifters original manager, George Treadwell, and
George's successor as a Drifters manager in her own
right.
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Marshak and Treadwell actually managed two
separate groups - Marshak, a group that performed in
the United States, and Treadwell, a group that
performed in Europe. Treadwell, however, was the
successor to the original Drifters, and as such, she was
the one who collected royalties from continuing U.S.
sales of recordings made by the group, including such
huge hits as "There Goes My Baby," "Save the Last
Dance for Me," "Up on the Roof" and "Under the
Boardwalk."

In an effort to shore up his own claim to "The
Drifters" trademark, Marshak had it registered with the
U.S. Trademark Office back in 1976. When, however,
he sued Treadwell for trademark infringement in 1995,
she responded by countersuing him, claiming that his
trademark registration had been fraudulently obtained
and that Marshak had infringed her common law
trademark rights in the name.
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Following trial, a jury agreed with Treadwell that
Marshak's federal registration had been obtained
through a fraud on the Trademark Office, because
affidavits submitted in support of the application said
that to the best of their knowledge and belief, no other
person or company had the right to use "The Drifters"
mark, even though the performers who signed those
affidavits had once worked for Treadwell and knew
that she had the right to use the name. Also, federal
District Judge Nicholas Politan agreed with Treadwell
that Marshak's use of "The Drifters" had infringed her
common law rights. (ELR 21:9:11)

In an opinion by Judge Samuel Alito, the Court
of Appeals has affirmed Treadwell's victory, on both
issues.

Judge Alito rejected Marshak's arguments that
Treadwell's "fraud on the Trademark Office" claim was
barred by the statute of limitations and estoppel, as well
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as his argument that the evidence did not support
Treadwell's fraud claim.

Treadwell also argued that the jury had been
improperly instructed that it could find fraud, if it found
that Marshak knew "or should have known" that
Treadwell had a superior right to "The Drifters" name.
Judge Alito agreed that this jury instruction "was not
entirely correct." To succeed, Treadwell actually had to
prove that Marshak "actually knew or believed" - not
merely that "he should have known" - that Treadwell
had a right to the mark. Nevertheless, the judge ruled
that "the error was harmless."

Judge Alito explained that the incorrect jury
instruction "could have affected the verdict only if a
properly instructed jury would have found that
[Marshak] had an actual but unreasonable belief that no
one else had a right to use 'The Drifters' name." Based
on the evidence presented to the jury, the judge said the
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appellate court was "convinced that a properly
instructed jury would not have made such a finding."
Marshak attacked the judgment that he had
infringed Treadwell's common law rights by arguing
that she had abandoned whatever rights she had, by
taking her group to Europe and not performing in the
United States. District Judge Politan had rejected this
argument, because Treadwell still receives royalties
from the sale of Drifters recordings in the U.S. And the
Court of Appeals "concur[red] with this reasoning . . .

In order to succeed with his abandonment
defense, Marshak would have had to "prove non-use,
i.e., that the classic recordings of 'The Drifters' were
not played and that the resulting royalties were not
paid." Marshak didn't even claim, let alone prove, this.
Moreover, Marshak didn't prove that Treadwell had an
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actual intent to abandon The Drifters mark, Judge Alito
explained.

Marshak was represented by Stephen B.
Judlowe, Hopgood Calimafde Kalil & Judlowe, New
York. Treadwell was represented by James P. Flynn,
Epstein Becker & Green, Newark.

Marshak v. Treadwell, 240 F.3d 184, 2001
U.S.App.LEXIS 2211 (3rd Cir. 2001)[ELR 23:2:12]

VOLUME 23, NUMBER 2, JULY 2001



ENTERTAINMENT LAW REPORTER

ASCAP lawyers do not represent ASCAP members,
and thus are not disqualified from representing
ASCAP in dispute with television composer Richard
Lewis Warren, federal court rules; court also

enjoins Warren from filing further lawsuits against
ASCAP

Back in 1983, television composer Richard
Lewis Warren defected from BMI to become an
ASCAP member. ASCAP, no doubt, has regretted it
ever since, because Warren has constantly complained
that: ASCAP has failed to pay him for performances of
compositions transferred to it from BMI; has failed to
give him "feature" performance credits for cues he
composed for "Dallas" and "Remington Steel"; has
failed to pay him adequately for foreign performances;
and has denied him access to ASCAP membership lists
and financial records.
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Warren has voiced these complaints in a Protest
before the ASCAP Board of Review and in several
lawsuits filed in California. Though ASCAP has
prevailed in all of those matters, ASCAP finally sought
a court order of its own, in an effort to bring Warren's
complaints to an end.

ASCAP has been successful. Federal District
Judge William C. Conner - the "rate court" judge who
presides over the ASCAP Consent Decree - has ruled in
ASCAP's favor on five separate issues, and in Warren's
favor on none.

The most significant of these issues - to others, if
not to Warren and ASCAP personally - was Warren's
contention that ASCAP's lawyers could not represent it
before the Board of Review or his appeal from its
decision, because of their alleged conflict of interest.
The Board decided that ASCAP owed Warren no
additional royalties, a decision that Warren was entitled
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to appeal to the AAA. Warren, however, refused to
pursue that appeal - not because he was satisfied with
the Board's decision (he wasn't), but because he
objected that the lawyers who were representing
ASCAP were his own lawyers too, and thus they
should be disqualified.

There is in fact some case authority for the
proposition that each member of an unincorporated
association is a client of the association's lawyer. But
Judge Conner held that "in recent years" the law has
changed so that the "mere status of being a member of
an unincorporated association no longer makes one a
client of the association's attorney." Instead, several
factors are now considered on a case-by-case basis.
And that analysis led the judge to conclude that "no
attorney-client relationship existed between ASCAP's
attorneys and Warren." Judge Conner therefore ruled
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that Warren's Protest did not have to be conducted
again.

The judge also rejected Warren's assertion that it
was unconstitutional to require him to appeal to the
AAA. Judge Conner therefore held that if Warren
wanted to appeal the Board's decision, Warren "must
do so before the AAA in New York City."

Judge Conner enjoined Warren from pursuing an
existing California lawsuit against ASCAP and from
filing any new lawsuits. The judge held that the
ASCAP Consent Decree gives his court exclusive
jurisdiction over the implementation of that Decree,
and that Warren's lawsuits "pose 'a significant risk of
frustrating'' that jurisdiction.

The judge also ruled that Warren is entitled to
inspect his own ASCAP financial records (something
ASCAP had permitted); but "ASCAP is not required to
conduct any elaborate compilations of data at his
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request." Nor was Warren entitled to inspect or copy
the financial records of other ASCAP members,
because he failed to show "good cause" for needing to
do so, as required by the Consent Decree.

Finally, Judge Conner agreed with ASCAP that it
was not required to allow Warren to inspect or copy
ASCAP's membership list, because he refused to
commit to use the information solely in connection
with ASCAP matters.

Richard Lewis Warren represented himself Pro Se.
ASCAP was presented by Richard H. Reimer, and by
Ross Charap, Darby & Darby, New York City.

United States v. ASCAP (Warren), 129 F.Supp.2d 327,
2001 U.S.DistLEXIS 898 (S.D.N.Y. 2001)[ELR
23:2:13]
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Court of Appeals orders FCC to reconsider rules
limiting cable subscribers and channel ownership

As Yogi Berra once said, "It ain't over till it's
over." In this case, the "it" in question is the legality of
federal laws that limit the number of subscribers a cable
operator may reach, and limit the number of channels
on a cable system that may be devoted to programming
in which the cable operator has a financial interest.
These federal laws of are two kinds: provisions of a
statute known as the Cable Television Consumer
Protection and Competition Act of 1992; and
regulations adopted by the Federal Communications
Commission that implement the Cable Act.

Cable television operators opposed these laws
from the start, enough to seek court orders blocking
their enforcement. The first case was a constitutional
attack on the statute itself - an attack the cable industry
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lost. In Time Warner Entertainment v. United States,
the Court of Appeals held that the statute is
constitutional, with respect to its limits on cable
subscribers and its limits on channel ownership, both
(ELR 22:5:21).

The statute, however, merely directed the FCC to
adopt regulations setting those limits. The statute itself
did not specify what the limits should be. So, when the
FCC announced the limits it decided upon, the cable
industry objected again - this time successfully, at least
so far.

In response to a petition for review filed by cable
system operators Time Warner Entertainment and
AT&T, the Court of Appeals has said that
"Constitutional authority to impose some limit is not
authority to impose any limit imaginable." And the
appellate court has held that "the FCC has not met its
burden under the First Amendment" for the limits it did
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set. The court also ruled that the FCC lacked statutory
authority for certain of its actions, and failed to provide
a "rational justification" for portions of it rules.

In an opinion by Judge Stephen Williams, the
appellate court therefore reversed and remanded to the
FCC both the subscriber limit and channel ownership
rules, as well as certain aspects of the "attribution of
ownership" rule that determines who owns cable
systems and channels.

The FCC had limited the number of cable
subscribers an operator could have to 30% of all cable
subscribers in the nation. It limited the number of
channels a cable operator could own to 40% of its
system's channel capacity. In both cases, the FCC had a
rationale for the limits it adopted. In neither case did
that rationale satisfy the Court of Appeals.

Judge Williams reasoned that the FCC's limit on
subscribers interferes with the "speech rights" of cable
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operators "by restricting the number of viewers to
whom they can speak." And the FCC's limit on channel
ownership "restricts their ability to exercise their
editorial control over a portion of the content they
transmit." These restrictions did not make the FCC
regulations unconstitutional, automatically. But they
did require the FCC to establish that they advance
important governmental interests and do not burden
substantially more speech than necessary to further
those interests.

According to Judge Williams, one of the FCC's
justifications for its subscriber limit rule did not satisfy
that constitutional standard; and a second justification
was beyond the authority granted to it by Congress.

The judge also concluded that the FCC's channel
ownership limit burdened more speech than necessary,
given the justification that had been offered for it.
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Finally, Judge Williams held that the FCC had
failed to provide a rational justification for certain
aspects of its "attribution of ownership" rules.

Time Warner Entertainment and AT&T were
represented by David W. Carpenter. The FCC was
represented by James M. Carr.

Time Warner Entertainment 2 Federal
Communications Commission, 240 F.3d 1126, 2001
U.S.App.LEXIS 3102 (D.C. Cir. 2001)[ELR 23:2:13]
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Nevada Supreme Court reverses $3.3 million
judgment won by Steve Wynn in defamation suit
against publishers of unauthorized biography,
because jury was given inaccurate instruction on
actual malice

Because one word - just one - was missing from
a jury instruction on actual malice, the Nevada
Supreme Court has reversed a defamation judgment of
more than $3.3 million won by Steve Wynn against
Lyle Stuart and Barricade Books, Inc., the publishers of
Running Scared: The Life and Treacherous Times of
Las Vegas Casino King Steve Wynn.

Running Scared is an unauthorized biography of
Wynn written by John L. Smith. Despite the word
"Treacherous" in its title, Wynn's lawsuit did not
complain about anything in the book itself. Instead, it
complained that an ad for the book in a trade catalog
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falsely described Wynn as a "front man" for organized
crime. Specifically, the offending ad said the book
"details why a confidential Scotland Yard report called
Wynn a front man for the Genovese family."

Since Wynn is a public figure, he had to prove
that the offending statement was false, and that the
book's publishers made the statement with "actual
malice." In Nevada, "actual malice" can be proved by
showing that a publisher had doubt about the truth of a
statement. But, as a result of two decisions of the
Nevada Supreme Court, that doubt must be "serious";
mere "doubt" is not enough.

However, when the jury was instructed on
"actual malice," it was told that liability could be
imposed if a publisher "entertained doubt" about the
accuracy of its statement. The jury was not told that
"serious doubt" was necessary. In an unsigned Per
Curiam decision, Supreme Court explained that ". . .

VOLUME 23, NUMBER 2, JULY 2001



ENTERTAINMENT LAW REPORTER

the omission of the critical language regarding the
degree of doubt . . . effectively reduced the standard of
proof required to establish malice. Because the entire
case against Stuart and Barricade hinged on a finding of
actual malice, the erroneous malice instruction requires
reversal of the . . . judgment and remand for a second
trial as to Stuart and Barricade."

From Stuart and Barricade's point of view,
omission of the word "serious" was critical to its
victory on appeal, because the Supreme Court rejected
their alternate argument that their statement about the
Scotland Yard report was protected by the "fair report
privilege." Nevada law does recognize that publishers
have a privilege to report "all public, official actions or
proceedings." In this case, however, the Scotland Yard
report had never been released to the public, nor did
Scotland Yard itself ever recognize it as "official." As a
result, the "fair report privilege" did not authorize
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Stuart and Barricade to report its contents without
liability (when, as the jury apparently found in this
case, it turned out to be untrue).

On the other hand, author John Smith could not
be held liable for the ad's content. The trial judge so
ruled in response to Smith's pre-trial motion for
summary judgment. Wynn appealed that judgment, but
the Supreme Court affirmed the dismissal of Wynn's
case against Smith, because Smith did not write, edit,
print or distribute the offending ad.

Smith didn't escape the case completely
unscathed however. Though the trial judge granted
Smith's motion for summary judgment, the judge did
not award Smith his attorney's fees. Smith appealed
that ruling, but the Supreme Court affirmed the trial
judge. The Supreme Court explained that the trial judge
had not abused his discretion in denying attorney's fees
in this case, because Wynn could not determine Smith's
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role in the publication of the offending ad "until after
considerable discovery had taken place." Thus Wynn's
suit against Smith was not without merit or brought in
bad faith - the Nevada standard for awarding attorney's
fees to successful defendants.

Wynn was represented by James J. Pisanelli and
Todd L. Bice, Schreck Morris, Las Vegas; and Barry B.
Langberg and Deborah Drooz, Stroock & Stroock &
Lavan, Los Angeles. Smith, Stuart and Barricade
Books were presented by JoNell Thomas, Las Vegas.

Wynn v. Smith, 16 P.3d 424, 2001 Nev.LEXIS 1 (Nev.
2001)[ELR 23:2:14]
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Newsday photographer assumed risk of injury while
taking photos of NBA playoff game at Madison
Square Garden, New York Appellate Division
affirms

Neither the NBA nor Madison Square Garden or
the Knicks are liable for the injuries suffered by
Newsday photographer Paul Bereswill, when Bereswill
was hit by Charles Oakley as Oakley dove out of
bounds after a loose ball during a 1994 playoff game
between the Knicks and the Houston Rockets, the
Appellate Division of the New Supreme Court has held.

As a result, the Appellate Division has affirmed
the dismissal of Bereswill's negligence lawsuit.
Bereswill lost his lawsuit because he assumed the risk
of his injury by choosing to shoot photos from a spot on
the floor that was just 2 to 3 feet from the playing area.
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The "assumption of the risk" doctrine has long
been recognized in New York law. But Bereswill
argued that it shouldn't apply in his case, for three
reasons: because he was neither a spectator nor a
player; because he was compelled to work from the
spot where he was injured; and because the NBA,
Madison Square Garden and the Knicks had created
"new or enhanced risks" by allowing the area to
become unusually crowded with additional media
personnel during the playoff series. None of these
arguments persuaded the Appellate Division that
Bereswill was not bound by the assumption of risk
doctrine.

The court held that even non-participants are
subject to the assumption of the risk defense.

It held that Bereswill had not presented evidence
that he was required to shoot from the spot where he
was injured.
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And it held that no new or enhanced risks had
been created that were not perfectly obvious to
Bereswill. The photographer acknowledged that he had
taken photos at 400 to 500 basketball games in the
Garden; that he had seen players land among
photographers at least 40 to 50 times; and that he
personally had been involved in such incidents 4 or 5
times. "It is clear," the Appellate Division concluded,
"that he fully comprehended the circumstances and
willingly assumed the risk of continuing to work from
the courtside spot in which the complained of collision
eventually took place."

Bereswill was represented by James J. Tini. The
NBA, Madison Square Garden and the Knicks were
represented by Larry H. Lum.
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Bereswill v. National Basketball Association, 719
N.Y.S.2d 231, 2001 N.Y.App.Div.LEXIS 142
(App.Div. 2001)[ELR 23:2:15]

Lease between New York Giants and New Jersey
Sports & Exposition Authority did not relieve
Giants of potential liability to injured fan who
slipped on ice on stadium steps, though Authority
itself is immune from liability, New Jersey appellate
court holds

New York Giants fan Walter J. O'Connell, Jr.,
slipped on ice on steps inside Giant Stadium while
attending a game in 1995. Now, more than five years
later, O'Connell may actually get a trial on whether the
Giants are liable for his injuries. To get that trial, he
first had to go take his case to the Appellate Division of
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the New Jersey Superior Court, because a lower court
had dismissed it in response to summary judgment
motions filed by the Giants and the New Jersey Sports
& Exposition Authority.

The Sports & Exposition Authority is the actual
owner of Giants Stadium; the Giants merely lease it.
Moreover, the lease appears to require the Authority to
remove snow (and presumably ice) on game days, at its
own expense. A lower court dismissed O'Connell's
case, because it found that as a result of the lease, the
Authority - rather than the Giants - owed O'Connell a
duty to remove ice, and because the Authority, as a
state agency, is immune from snow-removal liability
under New Jersey law.

However, the Appellate Division has reversed, in
part. In an opinion by Judge Erminie Conley, that court
has agreed that the Sports & Exposition Authority is
immune from liability. But the Appellate Division did
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not agree that the Giants are necessarily free from
potential liability.

Judge Conley pointed out that the lease provision
that makes the Authority responsible for snow removal
is a provision that deals with parking areas and
"exterior pedestrian walks." A separate lease provision
deals with maintenance of the stadium interior; and that
provision merely requires the Authority to remove
"refuse and garbage," not snow or ice.

Moreover, another provision gives the Giants the
right to "cure" any "default" by the Authority.

Perhaps most important of all, it is a general
principle of law that tenants owe a duty of care to third
parties they invite to the premises. Although a lease
may allocate the duties and costs of such care between
a landlord and tenant, any such allocation is binding
only on the landlord and tenant. "[N]o provision of a
lease can absolve a . . . tenant as against a third party
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from the tenant's duty to maintain the premises in a
reasonably safe condition," Judge Conley said.

O'Connell was represented by Harold J. Ruvoldt,
Jr., Wolf Block Schorr and Solis-Cohen, Ashbury Park.
The Giants and Sports & Exposition Authority were
represented by Paul J. Soderman, Zucker Facher &
Zucker, Fairfield.

O'Connell v. New Jersey Sports & Exposition
Authority, 766 A.2d 786, 2001 N.J.App.Div. 51
(N.J.Super.A.D. 2001)[ELR 23:2:15]
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North Carolina appellate court upholds workers
compensation award to football player injured
during Carolina Panthers pre-season training camp,
based on salary player would have been paid if he
had been added to team's active roster, even though
he was cut from team and did not make its active
roster

Leonard Larramore played college and semi-pro
football, and, over a period of years, was signed by
three separate NFL teams, including the Carolina
Panthers. Unfortunately, Larramore never played in the
NFL. More unfortunately still, he injured his back quite
badly while practicing with the Panthers during its
1995 pre-season training camp.

Larramore's injury became a matter of public
legal record, because of a subsequent dispute about the
amount of workers compensation benefits he should
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receive as a result of that injury. The North Carolina
Industrial Commission awarded him benefits based on
the full salary Larramore would have earned, if he had
been added to the Panthers' "active roster."

Because, however, Larramore was cut from the
team before its active roster was determined, the
Panthers (and the team's insurance company) argued
that his benefits should not have been based on that
amount. Indeed, they argued that there was no evidence
he was cut from the team because of his injury, rather
than for "unsatisfactory" "football skills," as his NFL
contract permitted.

The North Carolina Court of Appeals
acknowledged that the record did not contain evidence
that but for Larramore's injury he would have made the
Panthers' active roster. Nevertheless, in an opinion by
Judge James Fuller, a majority of the court held that the
Industrial Commission was entitled to rely on
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circumstantial evidence that was in the record that
supported an inference that Larramore's injury caused
his dismissal from the team. "While this Court may
disagree with the inference which the Commission
drew," Judge Fuller ruled, whether Larramore would
have made the active roster was "a question of fact
most appropriately resolved by the Commission."

The Panthers did win a slight, partial victory on
appeal. After being cut from the team, Larramore
consulted his own doctor, and obtained an award from
the Industrial Commission for those medical expenses.
Under North Carolina law, Larramore was entitled to
recover those expenses only if he requested approval
for treatment by his personal doctor in a "reasonably
timely fashion." The Commission, however, failed to
make a finding that Larramore had made his request in
a timely fashion. And so the appellate court remanded
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that aspect of the case to the Commission for "proper
findings."

Larramore was represented by R. James Lore,
Lore & McClearen, Raleigh. The Panthers and its
insurance company were represented by Hatcher
Kincheloe and Sharon E. Dent, Hedrick Eatman
Gardner & Kincheloe, Charlotte.

Larramore v. Richardson Sports Ltd., 540 S.E.2d 768,
2000 N.C.App.LEXIS 1305 (N.C.App. 2000)[ELR
23:2:16]
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Professional hockey player may be entitled to Ohio
workers compensation benefits for injury suffered
while playing with minor league Cincinnati
Cyclones, even though he was signed by NHL
Florida Panthers and had agreed to be bound by
Florida law

Like many of his fellow Canadians, Jamie
Linden dreamed of playing hockey in the National
Hockey League; and for a short time, he did. In 1995,
Linden played several games for the Florida Panthers,
by whom he had been signed in 1993. But, both before
and after Linden played those games for the Panthers,
he played for the Cincinnati Cyclones, a minor league
affiliate of the Panthers, as a result of a Panther-to-
Cyclone "loan" or "assignment" that was expressly
authorized by Linden's contract with the Panthers.
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All of this became unfortunately relevant,
because Linden was injured while playing for the
Cyclones, and eventually, he applied for Ohio workers
compensation benefits. The Cyclones and the Panthers
opposed Linden's application on the grounds that he
was not a Cyclone employee, that he had agreed to be
bound by Florida workers compensation law, and that
his employment was not "localized" in Ohio.

At first, the Cyclones and Panthers were
successful. An Ohio trial court granted their motion for
summary judgment. But on appeal, Linden has won a
reversal and the right to further proceedings.

In an opinion by Judge Lee Hildebrandt, the
Ohio Court of Appeals has held that under Ohio
workers compensation law, the question of whether
Linden was employed by the Cyclones (rather than the
Panthers) depends on whether the Cyclones "controlled
the manner and means of Linden's work." The answer
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to this question depends on material issues of fact, and
thus summary judgment should not have been granted,
Judge Hildebrandt concluded.

In addition, although Linden had signed an Ohio
workers compensation form agreeing to be bound by
Florida (rather than Ohio) workers compensation law,
there was a factual dispute concerning the date on
which he signed it. Thus, it is possible he signed it too
late to be binding on him. And if so, the Ohio form
does not conclusively establish that Linden waived his
right to Ohio benefits.

Finally, the question of whether Linden's
employment was "localized" in Ohio (so Ohio law
should apply) depends on an evaluation of many
factors. Judge Hildebrandt found there were material
issues of fact that prevented this issue from being
determined on summary judgment.
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Linden was represented by Patrick J. Alcox,
Cleveland. The Cyclones were represented by Jo Ann
F. Wasil. The Panthers were represented by Jane P.
Wilson, East Lake. And the Ohio Burecau of Workers'
Compensation was represented by Attorney General
Betty D. Montgomery and Assistant Attorney General
Steven P. Fixler.

Linden v. Cincinnati Cyclones Hockey Club, 742
N.E.2d 150, 2000 OhioApp.LEXIS 2893 (Ohio App.
2000)[ELR 23:2:17]
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Indiana High School Athletic Association is held in
contempt for violating preliminary injunction that
required it to permit student to participate in
varsity basketball

Jessah Martin is a high school basketball player
in the state of Indiana. Last year, she won a court order
that prohibited the Indiana High School Athletic
Association from "directly or indirectly" enforcing its
decision that she was ineligible to play varsity
basketball for Bishop Luers High School.

The reason she needed a court order is a long and
quite sad story. But for present purposes, it's enough to
say that Martin had transferred to Bishop Luers from
another high school in the same district, and was
declared ineligible to play for Bishop Luers as a result
of the Association's "transfer rule." The trial court,
however, found that Martin was likely to show that she
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satisfied the Association's own criteria for a "hardship
exemption" to the Association's "transfer rule." And
thus, the trial court issued a preliminary injunction that
was affirmed by the Indiana Court of Appeals (ELR
22:8:22).

That should have been the end of the case, but it
wasn't. In phase two, the Association was held in
contempt of court, ordered to pay $500 a day in
contempt "assessments," and ordered to pay Martin's
attorneys fees - rulings the Court of Appeals also has
affirmed, over the biting dissent of one judge.

The Association has been held in contempt,
because despite the preliminary injunction that declared
her eligible, Bishop Luers High School refused to allow
Martin to play. The reason it refused is that in addition
to the "transfer rule" that was at the heart of the case
originally, the Association also has a "Restitution
Rule." That rule provides that if a school permits an
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ineligible student to play, victories in games in which
the ineligible student played will be forfeited. And the
Restitution Rule applies even if the student was
permitted to play as a result of a court order, if that
court order is reversed on appeal. The Association
appeals all injunctions, so Bishop Luers was concerned
that it would have to forfeit victories if Martin's
injunction were reversed.

On appeal, the Association argued that the trial
court improperly held it in contempt for four reasons:
because the injunction had not ordered it to waive its
Restitution Rule; because Martin had not exhausted her
administrative remedies; because the Association did
not willfully violate the order; and because the Indiana
Supreme Court had previously held the Restitution
Rule to be valid, even when applied to schools that
permitted students to play as a result of court orders.
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In an opinion by Judge Patrick Sullivan, a
majority of the Indiana Court of Appeals rejected all
four of these arguments. The most significant of the
four was the argument that the Indiana Supreme Court
had previously upheld the Restitution Rule. And that
was the argument that persuaded dissenting Judge
Nancy Vaidik.

The Indiana Supreme Court cases in question
were Indiana High School Athletic Association v.
Carlberg and Indiana High School Athletic Association
v. Reyes (ELR 20:5:21). In order to avoid the apparent
impact of the Carlberg and Reyes decisions, Judge
Sullivan reasoned that "While in practical terms, failing
to waive the Restitution Rule meant that the
[Association] was 'indirectly’ attempting to enforce its
decision, the trial court did not declare that the
Restitution Rule was invalid. . . . Thus, the
[Association's] argument that the Restitution Rule is
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valid has no bearing upon our determination of whether
or not the [Association] was in contempt of the trial
court's preliminary injunction."

Judge Sullivan also ruled that a $500 per day
contempt "assessment" was an appropriate, coercive
sanction. And, in a separate decision, Judge Sullivan
upheld the trial court's award to Martin of $1,810 in
attorneys' fees, finding that the attorney fee award did
not duplicate the contempt assessment.

Judge Vaidik dissented from both decisions. In
her view, the case was simply "another attack" on the
Association's "unpopular" Restitution Rule. "Whether a
trial court enjoins the enforcement of the restitution
rule initially or allows the [Association] to purge itself
of contempt by waiving the restitution rule, the result is
the same - the court is ordering the [Association] to
refrain from enforcing its restitution," Judge Vaidik
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observed. "This is in contravention of the dictates of
our supreme court."

Martin was represented by Edward L. Murphy,
Jr. and Stefanie R. Crawford, Miller Carson Boxberger
& Murphy, Fort Wayne. The Association was
represented by Robert M. Baker III, Johnson Smith
Pence & Heath, Indianapolis.

Indiana High School Athletic Association v. Martin,
741 N.E.2d 757, 2000 Ind.App.LEXIS 2135 (Ind.App.
2000); Indiana High School Athletic Association v.
Martin, 741 N.E.2d 775, 2000 Ind.App.LEXIS 2134
(Ind.App. 2000)[ELR 23:2:17]
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City not liable for allowing 12-year-old boy to
download sexy photos from Internet using public
library computer, California appellate court affirms

The City of Livermore, California, has
successfully beaten back a lawsuit by a resident
identified only as "Kathleen R." who complained that
her 12-year-old son Brandon used a public library
computer to download sexually explicit photographs
from the Internet. Ms. R's case was dismissed by
California Superior Court Judge George Hernandez, Jr.;
and that ruling has been upheld by the Court of Appeal,
in a ruling by Justice Daniel Hanlon.

Ms. R's complaint alleged an imaginative array
of causes of actions, including state law claims for
waste of public funds, nuisance, and premises liability,
and a federal claim for denial of substantive due
process.
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The complaint showed, Justice Hanlon lamented,
that "A public library is in a 'damned if you do, damned
if you don't' situation in deciding whether to restrict
access to the Internet to prevent harm to minors." This
is so, he explained, because in an earlier case, a
Virginia public library was sued (and lost) for
restricting access to the Internet (ELR 20:12:15), while
in this case, one was sued for not doing so.

The California Court of Appeal held that "a city
is not subject to suit for damages or an injunction for
offering unrestricted access to the Internet through
computers at a public library." Judge Hanlon explained
that Ms. R's state law causes of action were preempted
by federal law. And her federal substantive due process
claim failed, because although the government has an
interest in protecting minors from harmful materials, "it
does not have a constitutional duty to do so."
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Kathleen R. was represented by Michael Millen.
The City of Livermore was represented by Thomas R.
Curry, its City Attorney.

Kathleen R. v. City of Livermore, 104 Cal.Rptr.2d 772,
2001 Cal.App.LEXIS 158 (Cal.App. 2001)[ELR
23:2:18]
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In the Law Reviews:
Hastings Communications and Entertainment Law

Journal, Comm/Ent, has published Volume 23, Number
1 with the following articles:
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Copyright Misused: The Impact of the DMCA Anti-
Circumvention Measures on Fair & Innovative Markets
by Jason Sheets, 23 Comm/Ent, Hastings

Communications and Entertainment Law Journal 1
(2001)

NBA v. Motorola: A Legislative Proposal Favoring the
Nature of Property, the Survival of Sports Leagues, and
the Public Interest by Neal H. Kaplan, 23 Comm/Ent,
Hastings Communications and Entertainment Law
Journal 29 (2001)

State Ownership of Copyrights in Primary Law
Materials by Irina Y. Dmitrieva, 23 Comm/Ent,
Hastings Communications and Entertainment Law
Journal 81 (2001)
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Pornography and the International Internet: Internet
Content Regulation in Australia and the United States
by Meghan A. Wharton, 23 Comm/Ent, Hastings
Communications and Entertainment Law Journal 121
(2001)

Japanese Insider Trading Law at the Advent of the
Digital Age: New Challenges Raised by Internet and
Communication Technology by Masanori Hayashi, 23
Comm/Ent, Hastings Communiations and
Entertainment Law Journal 157 (2001)

New Technology Clauses Aren't Broad Enough: Why a
New Standard of Interpretation Must Be Adopted for
Internet Distribution by Lisa A. Flate, 23 Comm/Ent,
Hastings Communications and Entertainment Law
Journal 171 (2001)
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The Federal Communications Law Journal, published
by Indiana University School of Law-Bloomington,
201 South Indiana Avenue, Bloomington, Indiana
47405, has published Volume 53, Number 3 with the
following articles:

A Subsidy by Any Other Name: First Amendment
Implications of the Satellite Home Viewer
Improvement Act of 1999, by Andrew D. Cotlar, 53
Federal Communications Law Journal 379 (2001) (for
address, see above)

The Public Interest Standard: Is It Too Indeterminate to
be Constitutional? By Randolph J. May, 53 Federal
Communications Law Journal 427 (2001) (for address,
see above)
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The FCC's Main Studio Rule: Achieving Little for
Localism at a Great Cost to Broadcasters by David M.
Silverman & David N. Tobenkin, 53 Federal
Communications Law Journal 469 (2001) (for address,
see above)

The Best Laid Plans: How Unrestrained Arbitration
Decisions Have Corrupted the Uniform Domain Name
Dispute Resolution Policy by Ilan L. Stewart, 53
Federal Communications Law Journal 509 (2001) (for
address, see above)

Paved with Good Intentions: How InterLATA Data
Relief Undermines the Competitive Provisions of the
1996 Act by Jean F. Walker, 53 Federal
Communications Law Journal 533 (2001) (for address,
see above)
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Use of Public Record Databases in Newspaper and
Television Newsrooms by Brooke Barnett, 53 Federal
Communications Law Journal 557 (2001) (for address,
see above)

Copyright in the Dead Sea Scrolls: Authorship and
Originality by David Nimmer, 38 Houston Law Review
1 (2001)

The Dead Sea Scrolls: A Live Copyright Controversy
by James L. Oakes, 38 Houston Law Review 219
(2001)

Response to David Nimmer by Martha Woodmansee,
38 Houston Law Review 231 (2001)
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Owning Digital Copies: Copyright Law and the
Incidents of Copy Ownership by Joseph P. Liu, 42
William and Mary Law Review 1245 (2001)

Too Clever by Half: The Problem with Novelty in
Constitutional Law by Suzanna Sherry, 95
Northwestern University Law Review 921 (2001)

Municipal Entry into the Broadband Cable Market:
Recognizing the Inequities Inherent in Allowing
Publicly Owned Cable Systems to Compete Directly
Against Private Providers by Kathryn A. Tongue, 95
Northwestern University Law Review 1099 (2001)

Copyright as a Model for Free Speech Law: What
Copyright Has in Common with Anti-Pornography
Laws, Campaign Finance Reform, and
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Telecommunications Regulation by Rebecca Tushnet,
92 Boston College Law Review 1 (2000)

Interpreting the Federal Trademark Dilution Act of
1995: The Logic of the Actual Dilution Requirement,
92 Boston College Law Review 207 (2000)

Trademark Identity in Cyberspace: The Impact of
Brookfield Communications, Inc. v. West Coast
Entertainment Corp. by Michael McLoughlin, 20 QLR
595 (2001) (published by Quinnipiac College School of
Law, 275 Mount Carmel Avenue, Hamden, CT 06518-
1950)

Where Do We Draw the Line? An Investigation into
the Role of Media Activities and the Rights of Citizens
Under the Fourth Amendment by Erik McLain, 22
Whittier Law Review 937 (2001)
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Media Participation in the Execution of a Search
Warrant Inside a Home Violates the Fourth
Amendment to the United States Constitution: Wilson
v. Layne by Jennifer L. McDonough, 38 Duquesne Law
Review 1119 (2000)

Closing the Back Door on Damages: Extending the
Actual Malice Standard to Publication-Related
Damages Resulting from Newsgathering Torts by
Jacqueline A. Egr, 49 The University of Kansas Law
Review 693 (2001)

Investigatory Newsgathering: Promoting the Public
Interest or Invading Privacy Rights? 31 Cumberland
Law Review 769 (2000-2001)
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The Death of Media Regulation in the Age of the
Internet by Steve Mitra, 4 New York University Journal
of Legislation and Public Policy 415 (2001)

Social Policy Choices and Choice of Law for Copyright
Infringement in Cyberspace by Graeme W. Austin, 79
Oregon Law Review 575 (2000)

A Commentary on the State of Online Privacy and the
Efficacy of Self-Regulation by Bill Luther, U.S.
Representative, 27 William Mitchell Law Review 2125
(2001)

Liberating Our Digital Future: How the 1996
Telecommunications Act Definitions Are Hobbling
Change by Steve Kelley, State Senator, 27 William
Mitchell Law Review 2137 (2001)
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An Opinionated Analysis of the Radio Industry
Including a Primer on Valuation of Radio Spectrum by
Terrance W. Moore, 27 William Mitchell Law Review
2227 (2001)

Controlling Access to Commercial Users By
Telecommunications Providers-The FCC's Failure to
Separate the Market by Christopher K. Sandberg, 27
William Mitchell Law Review 2239 (2001)

Working Knowledge: Trade Secrets, Restrictive
Covenants in Employment, and the Rise of Corporate
Intellectual Property, 1800-1920 by Catherine L. Fisk,
52 Hastings Law Journal 441 (2000-2001)

Intellectual ~ Property  Rights and  Economic
Development by Keith E. Maskus, 32 Case Western
Reserve Journal of International Law 471 (2000)

VOLUME 23, NUMBER 2, JULY 2001



ENTERTAINMENT LAW REPORTER

Countering Hate Messages That Lead to Violence: The
United Nations' Chapter VII Authority to Use Radio
Jamming to Halt Incendiary Broadcasts by Alexander
C. Dale, 11 Duke Journal of Comparative and
International Law 109 (2001)

Intellectual Property, 68 The George Washington Law
Review 775 (2000)

Naked Feminism: The Unionization of the Adult
Entertainment Industry by Holly J. Wilmet, 7 American

University Journal of Gender, Social Policy & the Law
465 (2001)

A Clear Path for User-Based Regulation of Minors'
Access to Indecent Material on the Internet by Anthony
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Niccoli, 27 Notre Dame Law School Journal of
Legislation 225 (2001)

Fifth Circuit Symposium: Intellectual Property by
Michael Q. Walshe, Walter F. Wolf and Jason Bilbe, 46
Loyola of New Orleans Law Review 1059 (2000)

The Limits of Informal Regulatory Cooperation in
International Affairs: A Review of the Global
Intellectual Property Regime by Marney L. Cheek, 33
The George Washington International Law Review 277
(2001)

United States of America, Home of the Cheap and the
Gray: A Comparison of Recent Court Decisions
Affecting the U.S. and European Gray Markets by Elin
Dugan, 33 The George Washington International Law
Review 397 (2001)
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Media Participation in the Execution of a Search
Warrant Inside a Home Violates the Fourth
Amendment to the United States Constitution: Wilson
v. Layne by Jennifer L. McDonough, 38 Duquesne Law
Review 1119 (2000)

Entertainment Companies Settle Action against
RecordTV.com, 18 The Computer & Internet Lawyer
30 (2001) (published by Aspen Law & Business, New
Y ork)

Violent Video Games: Harmless Fun or Instigators of
Violence? by Brian Audette, 6 Public Interest Law
Reporter 3 (2001) (published by Loyola University
Chicago School of Law)
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One and Inseparable: Dilution and Infringement in
Trademark Law by Gerard N. Magliocca, 85 Minnesota
Law Review 949 (2001)

The Marquette Sports Law Review has published
Volume 11, Number 2 including a symposium: John
Rocker, with the following articles:

Off His Rocker: Sports Discipline and Labor
Arbitration by Roger 1. Abrams, 11 Marquette Sports
Law Review 167 (2001)

The Historical Origins of Professional Baseball
Grievance Arbitration by J. Gordon Hylton, 11
Marquette Sports Law Review 175 (2001)
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John Rocker and Employee Discipline for Speech by
Lewis Kurlantzick, 11 Marquette Sports Law Review
185 (2001)

Protection of the Athlete's Identity: The Right of
Publicity, Endorsements and Domain Names by J.
Thomas McCarthy and Paul M. Anderson, 11
Marquette Sports Law Review 195 (2001)

What is Sports Law? by Timothy Davis, 11 Marquette
Sports Law Review 211 (2001)

A Consideration of the Need for a National Dispute
Resolution System for National Sport Organizations in
Canada by Susan Haslip, 11 Marquette Sports Law
Review 245 (2001)
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Deterring Player Holdouts: Who Should Do It, How To
Do It, and Why It Has to Be Done by Basil M. Loeb,
11 Marquette Sports Law Review 275 (2001)

Managing the "Team" on the Field, Off the Field, and
In Cyberspace: Preventing Cybersquatters From
Hijacking Your Franchise's Domain Names by Craig A.
Pintens, 11 Marquette Sports Law Review 299 (2001)

Book Review: Employment Law: A Guide for Sport,
Recreation, and Fitness Industries by Rebecca J.
Mowrey, 11 Marquette Sports Law Review 327 (2001)

Book Review: Major League Losers: The Real Cost of
Sports and Who's Paying For It by Michael J.
Mondello, 11 Marquette Sports Law Review 331
(2001)
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The Seton Hall Journal of Sport Law has published
Volume 11, Number 1 with the following articles:

The Racial Re-integration of Major League Baseball: A
Business Rather Than Moral Decision; Why Motive
Matters by James R. Devine, 11 Seton Hall Journal of
Sport Law 1 (2001)

The Emerging Law of Referee Malpractice by Jason
Loomis, 11 Seton Hall Journal of Sport Law 73 (2001)

Casey at the Court: A Comparison of the Seventh
Circuit and Ninth Circuit Courts' Decisions Regarding
the Application of the Americans with Disabilities Act
to Professional Golf by Patrick S. Brannigan, 11 Seton
Hall Journal of Sport Law 101 (2001)
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The Use of the Eminent Domain Power in the
Relocation of Sports Stadiums to Urban Areas: Is the
Public Purpose Requirement Satisfied? by Peter
Sepulveda, 11 Seton Hall Journal of Sport Law 137
(2001)

Labor Law-Workers' Compensation-Eligibility-
Scholarship Athlete Injured During Varsity Football
Game Was Held Not to Be a University Employee and
Was Therefore Stripped of a Workers' Compensation
Award-Waldrep v. Texas Employers Insurance Assn
by William C. Baton, 11 Seton Hall Journal of Sport
Law 155 (2001)

Civil Rights-Title IX-Compensatory Damages Are Not
Available for a Title IX Violation Without a Showing
of Intentional Discrimination-Horner v. Kentucky High
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School Athletic Ass'n by Sean Campbell, 11 Seton Hall
Journal of Sport Law 177 (2001)

Boxing at the Crossroads, 11 Seton Hall Journal of
Sport Law 193 (2001)

In Search of a Level Playing Field: Baca v. City of Los
Angeles as a Step Toward Gender Equity in Girls'
Sports Beyond Title IX by Rocio de Lourdes Cordoba,
24 Harvard Women's Law Journal 139 (2001)

Giving New Meaning to "Handicap:" The Americans
with Disabilities Act and Its Uneasy Relationship with
Professional Sports in PGA Tour, Inc. v. Martin by
William E. Spruill, 35 University of Richmond Law
Review 365 (2001)
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Driving into the Rough: Conflicting Decisions on ther
Rights of Disabled Golfers in Martin v. PGA Tour, Inc.
and Olinger v. United States Gold Ass'n by Steven A.
Holzbaur, 46 Villanova Law Review 171 (2001)

If You Build It, They Might Stay: Unconscionability in
Modern Sports Stadium Leases by Keith Negrin, 30
Public Contract Law Journal 503 (2001) (published by
the Section of Public Contract Law, American Bar
Association in  cooperation with the George
Washington University Law School)

Owsley v. San Antonio Independent School District:
Athletic Trainers Lose to School District in Overtime-
Trainers are Denied Fair Labor Standards Act Coverage
by Joseph A. White, 75 Tulane Law Review 837 (2001)
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Intellectual Property in Georgia by Laurence P. Colton
and Nigam J. Acharya, 52 Mercer Law Review 675
(2001)

IDEA, published by the PTC Research Foundation, 2
White Street, Concord, New Hampshire 03303, has
published Volume 41, Number 1 with the following
articles:

Control of Trademarks by the Intellectual Property
Holding Company by Panmela S. Chestek, 41 IDEA 1
(2001) (for address, see above)

An Analytical Solution to Reasonable Royalty Rate
Calculations by William Choi and Roy Weinstein, 41
IDEA 49 (2001) (for address, see above)
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Making the Most of Commercial Global Domains by
Thomas G. Field, Jr., 41 IDEA 101 (2001) (for address,
see above)

Internet Domains and Trademark Claims: First
Amendment Considerations by David C. Najarian, 41
IDEA 127 (2001) (for address, see above)

Tearing Down the Great Wall: China's Road to WTO
Accession by Ramona L. Taylor, 41 IDEA 151 (2001)
(for address, see above)

Fictional Documentaries and Truthful Fictions: The
Death Penalty in Recent American Film by David R.
Dow, 17 Constitutional Commentary 511 (2000)
(published by University of Minnesota Law School)
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The Approaches of the European Commission and the
U.S. Antitrust Agencies Towards Exclusivity Clauses
in Licensing Agreements by Sergio Baches Opi, 24
Boston College International and Comparative Law
Review 85 (2000)

Distribution of MP3 Files over the Internet: Celestial
Jukebox or Pirates' Bazaar by Alex Morrison, 6
Computer and Telecommunications Law Review 175
(2000) (published by Sweet & Maxwell, 100 Avenue
Road, London NW3 3PF UK, (0171) 393-7000.)

The Misbegotten Libel-Proof Plaintiff Doctrine and the
"Gordian Knot" Syndrome by Joseph H. King, Jr., 29
Hofstra Law Review 343 (2000)

Sporting Contract Disputes: A Best-practice Approach
to the Effective Resolution of Sporting Disputes by
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John McGruther, 12 Australasian Dispute Resolution
Journal 7 (2001) (published by the Law Book
Company, Ltd., 44-50 Waterloo Rjoad, North Ryde
NSW 2113 Australia)

The European Intellectual Property Review, published
by Sweet and Maxwell, www.sweetandmaxwell.co.uk,
has issued Volume 23, Issues 4 and 5 with the
following articles:

New Media Convergence: Acquiring Rights to Existing
Works for the Internet under U.S.Law by Mark
Radcliffe, 23/4 European Intellectual Property Review
172 (2001) (for web address, see above)

Photographing Paintings in the Public Domain: A
Response to Garnett by Ronan Deazley, 23/4 European
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Intellectual Property Review 179 (2001) (for web
address, see above)

Highlights of the Origins of the European Union Law
on Copyright by Julian Rodriguez Pardo, 23/5
European Intellectual Property Review 238 (2001) (for
web address, see above)

The Entertainment Law Review, published by Sweet
and Maxwell, www.sweetandmaxwell.co.uk, has issued
Volume 12, Number 3 with the following articles:

"Il Tell You What I Want, What 1 Really, Really
Want" by Therese Catanzariti, 12 Entertainment Law
Review 69 (2001) (for web address, see above)
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Typography in Law: From Mechanics to Aesthetics by
Tariq Baloch, 12 Entertainment Law Review 78 (2001)
(for web address, see above)

Dot.coms in France by Jonathan Wohl and Nicolas
Laurent, 12 Entertainment Law Review 86 (2001) (for
web address, see above)

Cybersquatters Evicted? Protecting Names Under the
UDRP by Duncan Curley, 12 Entertainment Law
Review 91 (2001) (for web address, see above)

Virtual Advertising by Rafi Azim-Khan, 12
Entertainment Law Review 95 (2001) (for web address,
see above)
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Music to Your Ears? The Ongoing Problems of Online
Music Delivery by Rohan Massey, 12 Entertainment
Law Review 96 (2001) (for web address, see above)

The Entertainment Industry v. The Web. Round 1 by
Lionel S. Sobel, 12 Entertainment Law Review 98
(2001) (for web address, see above)

Book Review: Copyright in the New Digital
Environment: The Need to Redesign Copyright by
Stamatoudi and Torremans, 12 Entertainment Law
Review 101 (2001) (for web address, see above)

The Journal of Law and Society, formerly the British
Journal of Law and Society, www.cf.ac.uk/claws/jls/,
has published Volume 28, Number 1 with the following
articles:
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Law and Film: Introduction by Stefan Machura and
Peter Robson, 28 Journal of Law and Society 1 (2001)
(for web address, see above)

American Criminal Trial Films: An Overview of Their
Development, 1930-2000 by Nicole Rafter, 28 Journal
of Law and Society 9 (2001) (for web address, see
above)

Hero or Villain? Cinematic Lawyers and the Delivery
of Justice by Steve Greenfield, 28 Journal of Law and
Society 25 (2001) (for web address, see above)

Cape Fear-Two Versions and Two Visions Separated
by Thirty Years by Gerald J. Thain, 28 Journal of Law
and Society 40 (2001) (for web address, see above)
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Myth and Law in the Films of John Ford by Michael
Bohnke, 28 Journal of Law and Society 47 (2001) (for
web address, see above)

The German Courtroom Film During the Nazi Period:
Ideology, Aesthetics, Historical Context by Peter
Drexler, 28 Journal of Law and Society 64 (2001) (for
web address, see above)

The Social Issue Courtroom Drama as an Expression of
American Popular Culture by Matthias Kuzina, 28
Journal of Law and Society 79 (2001) (for web address,
see above)

Patterns of Courtroom Justice by Jessica Silbey, 28
Journal of Law and Society 97 (2001) (for web address,
see above)
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Law in Film: Globalizing the Hollywood Courtroom
Drama by Stefan Machura and Stefan Ulbrich, 28

Journal of Law and Society 117 (2001) (for web
address, see above)

Why a Jury Trial is More Like a Movie Than a Novel
by Phil Meyer, 28 Journal of Law and Society 133
(2001) (for web address, see above)

Adapting the Modern Law Novel: Filming John
Grisham by Peter Robson, 28 Journal of Law and
Society 147 (2001) (for web address, see above)

Borders and Boundaries: Locating the Law in Film by
Guy Osborn, 28 Journal of Law and Society 164 (2001)
(for web address, see above)
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The Digital Agenda Anti-Circumvention Provisions: A
Threat to Fair Use in Cyberspace by Miranda Forsyth,
12 Australian Intellectual Property Journal 82 (2001)
(published by The Law Book Co. Ltd, 44-50 Waterloo
Road, North Ryde, NSW 2113 Australia)
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