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Kareem Abdul-Jabbar is entitled to trial on Lanham
Act and right of publicity claims against General
Motors and its ad agency, based on unauthorized use
of his former name, Lew Alcindor, in television
commercial

Basketball great Kareem Abdul-Jabbar has won
the right to a trial on his Lanham Act and right of public-
ity claims against General Motors and its advertising
agency, the Leo Burnett Company, based on their unau-
thorized use of Abdul-Jabbar’s former name, Lew Al-
cindor, and some of his accomplishments, in a television
commercial for Oldsmobiles aired during the 1993
NCAA basketball tournament. The case raised an issue
that had never before been decided in cases like this,
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because the former UCLA and NBA star had formally
changed his name, for religious reasons, from Lew Al-
cindor to Kareem Abdul-Jabbar more than 20 years be-
fore the offending commercial was produced.

District Court Judge Irving Hill had granted GM’s
motion for summary judgment, and dismissed the case,
on the grounds that Abdul-Jabbar had “abandoned” the
name “Lew Alcindor,” and thus GM’s use of that name
in its commercial had not violated Abdul-Jabbar’s rights
under the Lanham Act or under California’s common
law or statutory right of publicity laws. Judge Hill also
based his ruling on his conclusion that even though the
GM commercial used the Lew Alcindor name, and re-
ferred to some of his basketball accomplishments, the
wording of the commercial could not have led viewers
to believe that Abdul-Jabbar had endorsed Oldsmobiles.

Abdul-Jabbar appealed the dismissal of his case,
and the Ninth Circuit ruled in his favor and has reversed
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and remanded the case. The Lanham Act itself provides
that a “mark shall be deemed to be ‘abandoned’ when . .
. its use has been discontinued with intent not to resume
it use.” But the Ninth Circuit ruled that “A proper name
. . . cannot be deemed ‘abandoned’ throughout its pos-
sessor’s life, despite his failure to use it, or continue to
use it commercially.” In a decision by Judge Thomas
Nelson, the appellate court reasoned that “One’s birth
name is an integral part of one’s identity; it is not be-
stowed for commercial purposes, nor is it ‘kept alive’
through commercial use.”

The appellate court also found there to be an is-
sue of fact as to whether viewers of the commercial
would understand it to imply that Abdul-Jabbar en-
dorsed Oldsmobiles. The commercial had used his name
and his accomplishments, and his accomplishments were
compared to the accomplishments of the car. Thus, GM
“arguably attempted to ‘appropriate the cachet of one
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product for another,’ if not also to ‘capitalize on con-
sumer confusion.’” Likewise, it concluded that whether
there was a likelihood consumers would be confused by
the commercial was a question of fact for a jury to
decide.

The appellate court ruled that Abdul-Jabbar’s
abandonment of the name “Lew Alcindor” is not a de-
fense to his right of publicity claims either. On this is-
sue, Judge Nelson agreed with Abdul-Jabbar’s argument
that California’s right of publicity protects not only his
right to exploit his identity, but also his decision not to
use his identity for commercial purposes. Moreover,
Judge Nelson said, California’s right to use one’s
“‘name or likeness’ is not limited to present or current
uses.” Of course the question of “Whether or not Lew
Alcindor ‘equals’ Kareem Abdul-Jabbar . . . is a ques-
tion for the jury.” While the jury may answer that it does
not, this nevertheless meant that Abdul-Jabbar was
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entitled to a trial, and his case should not have been
dismissed.

Finally, the appellate court acknowledged that the
California statute provides that consent is not required
for newsworthy uses of a person’s name or likeness; and
the court acknowledged that “Lew Alcindor’s basketball
record may be said to be ‘newsworthy. . . .’” On the
other hand, this did not mean that GM’s use of his name
and accomplishments were automatically privileged.
Rather, the appellate court concluded that GM used this
information “in the context of an automobile advertise-
ment, not in a news or sports account,” and thus GM
was not protected by that section of California law.

Abdul-Jabbar v. General Motors Corp., 85 F.3d 407,
1996 U.S.App.LEXIS 11804 (9th Cir. 1996) [ELR
18:11:4]

____________________
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Record royalty statement was not “unfair or decep-
tive,” even though certain deductions may have been
unreasonable, because all receipts were reported and
nature of deductions was disclosed, appellate court
rules in reversing a portion of the judgment in case
between Boston’s Tom Scholz and his former man-
ager Paul Ahern

In the beginning, the relationship between Tom
Scholz and Paul Ahern was extremely productive.
Scholz is a songwriter and performer and the leader of
the group “Boston.” Back in 1975, Scholz and Ahern
entered into a set of contracts pursuant to which Ahern
became Scholz’s manager, publisher and record pro-
ducer. The next year, CBS Records released Boston’s
first album, and it sold 11 million copies making it one
of the most successful debut albums in history. Boston’s
second album was released just two years later, and it
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too was a hit. But the group’s third album took until
1986 to arrive, and when it did, it was released by MCA
Records rather than CBS — a development that gener-
ated protracted litigation between CBS and Scholz (ELR
6:10:20, 7:1:10, 10:3:10, 11:11:6, 12:5:19) and even be-
tween CBS and Scholz’ lawyer, Don Engel (ELR
7:6:20, 14:9:5).

Though Scholz and Ahern were on the same side
in the CBS litigation, their relationship had become
strained even before MCA released Boston’s third al-
bum. In 1981, Scholz and Ahern entered into a modifi-
cation agreement that changed the deals they had made
back in 1975. Among other things, Ahern ceased to be
Scholz’ manager; Ahern agreed to continue paying
Scholz royalties on Boston’s first and second albums;
and Scholz agreed to pay Ahern royalties on Boston’s
third album. Over the course of the next decade, rela-
tions between Ahern and Scholz deteriorated even
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further, and in 1991 they sued one another in federal
court — in the city of Boston, of course — each accus-
ing the other of failing to pay the royalties due under the
1981 modification agreement.

The case was complicated, both factually and le-
gally. Some issues were tried to a jury, which decided
that Scholz had breached his contractual obligation to
pay Ahern the royalties due him from Boston’s third al-
bum, but that Ahern had not breached his obligation to
pay Scholz royalties on the first and second albums; as a
result, the jury awarded Ahern $547,000 in damages
(ELR 16:11:3). Another issue was tried to District Judge
Edward Harrington, who ruled that Scholz’ royalty
statements to Ahern concerning Boston’s third album
had been “unfair or deceptive” because Scholz had
taken unreasonable deductions in calculating Ahern’s
royalties; as a result, the judge awarded Ahern $400,000
in attorneys fees and  costs (in addition to the $547,000
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in damages awarded by the jury). A third issue was de-
cided by Judge Harrington as a matter of law, over
Scholz’ objection that the issue should have gone to the
jury; as a result, the jury did not get to consider Scholz’
argument that he didn’t have a contractual obligation to
pay Ahern royalties from Boston’s third album at all,
and thus couldn’t have breached any such obligation.

Scholz of course appealed, arguing among other
things that the evidence at trial was insufficient to sup-
port the jury’s verdict and that Judge Harrington had
abused his discretion in denying Scholz’ motion for a
new trial. Because of the legal standards applied on ap-
peal, these are difficult arguments to win; and the First
Circuit Court of Appeals issued a long and factually de-
tailed decision rejecting most of Scholz’ contentions.
Buried however in page after page of rejection, the opin-
ion by Judge Juan Torruella does contain short passages
that agree with Scholz on two important points: one
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resulted in the outright reversal of the judgment for at-
torneys fees and costs that Scholz had been ordered to
pay Ahern; and the other resulted in an order that re-
manded for retrial by jury Scholz’ claim that he was not
obligated to pay Ahern royalties from Boston’s third al-
bum at all. Thus, although most of Judge Harrington’s
decisions were affirmed, it appears as though Scholz
may have won more on appeal than Ahern.

Scholz had been ordered to pay Ahern attorneys
fees and costs under a provision of Massachusetts state
law that penalizes “unfair or deceptive” behavior, if the
“objectionable conduct” sinks to “a level of rascality
that would raise an eyebrow of someone inured to the
rough and tumble of the world of commerce.” Scholz’
accounting statements to Ahern concerning Boston’s
third album included deductions for “recording costs”
amounting to $4.2 million which Judge Harrington found
to be unreasonable because they exceeded by $3.7
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million what would have been reasonable deductions of
$500,000 for the recording costs in question. Judge Har-
rington concluded that Scholz’ accounting had for this
reason been “unfair or deceptive.” But the appellate
court disagreed. Judge Torruella noted that while the un-
reasonable deductions “ate up more than half the royal-
ties reported,” Scholz had not concealed the nature of
the deductions; he had instead “laid them out on the . . .
Statement in varying levels of detail.” Moreover, the
Statement reported all of the royalties Scholz had re-
ceived from MCA Records. Though the deductions may
have been excessive, they “did not rise to the level of
rascality required for . . . liability” under Massachusetts
law, and thus the appellate court reversed the judgment
against Scholz for Ahern’s attorneys fees and costs.

On the broader issue of whether Scholz was obli-
gated to pay Ahern royalties at all, Scholz had argued
that the 1981 modification agreement required him to
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pay royalties to Ahern only if Boston’s third album was
released by 1984. In fact, the album wasn’t released un-
til 1986. As things happened, Scholz had waived the
1984 deadline. But he did so, he said, before he learned
that Ahern had not paid him all of the royalties Ahern al-
legedly owed him for Boston’s first and second albums.
Scholz claimed, of course, that if he had known he had
not received all of the royalties he was owed, he would
not have waived the 1984 deadline; and thus, since the
third album was not released until 1986, he would not
have been contractually obligated to pay Ahern any roy-
alties at all in connection with that album.

District Judge Harrington had rejected this argu-
ment, and entered a directed verdict against Scholz on
this issue. But after reviewing the evidence presented at
trial, the appellate court concluded that Scholz had
“mustered sufficient evidence for the issue to go to the
jury.” Thus, the appellate court remanded this issue to

ENTERTAINMENT LAW REPORTER

VOLUME 18, NUMBER 11, APRIL 1997



the District Court for a jury trial on the question of
whether Scholz’ rescission of his waiver of the 1984
deadline was effective. If a jury decides that it was ef-
fective, Scholz will not owe Ahern any royalties for
Boston’s third album.

Ahern v. Scholz, 85 F.3d 774, 1996 U.S.App.LEXIS
13247 (1st Cir. 1996) [ELR 18:11:5]

____________________

Court denies injunction sought by producer of movie
“When We Were Kings” against Turner Network
Television premier of documentary about Mu-
hammed Ali, because documentary’s allegedly in-
fringing use of clips contained in movie was likely to
be a “fair use”
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Shortly before the theatrical release of “When We
Were Kings,” the award-winning film about the 1974
heavy-weight title fight in Zaire between Muhammed
Ali and George Forman, another documentary about Ali
was scheduled to premier on Turner Network Televi-
sion. Entitled “Ali — The Whole Story,” the TNT docu-
mentary contained some 9 to 14 clips that also appeared
in “When We Were Kings” — clips whose copyrights
were claimed by Monster Communications, the com-
pany that produced the theatrical film. Though the clips
had a running time of only a minute or so, Monster
Communications was concerned that their appearance
on television so close to the planned theatrical release of
its film might interfere with its Polygram distribution
deal, and with the $4.5 million in advances it had not yet
received. These concerns led, predictably, to a lawsuit
for copyright infringement, and to a hurried request for a
preliminary injunction.
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The case was assigned to Judge Lewis Kaplan of
the Southern District of New York, who conducted an
unusual (perhaps unprecedented) hearing on the Sunday
of last Labor Day weekend, so he could rule on the re-
quested injunction before the TNT documentary was
scheduled to air the following Tuesday. Then, having
conducted the hearing and having viewed both the TNT
documentary and the theatrical film, Judge Kaplan de-
nied the injunction. He did so on the grounds that it was
likely the documentary’s use of the allegedly infringing
clips was a “fair use,” and as such, not infringing after
all.

Judge Kaplan acknowledged that “photographic
images of actual people, places and events may be as
creative and deserving of protection as purely fanciful
creations.” And he did not deny “for a moment the crea-
tivity inherent in the film clips” at issue in the case.
“Nevertheless,” he added, “history has its demands.”
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Thus, “the degree of protection that properly may be af-
forded to [the clips] must take into account that too nar-
row a view of the fair use defense could materially
undermine the ability of other Ali biographers to tell, in
motion picture or perhaps still photographic form, an
important part of his story.”

The judge evaluated each of the four factors that
make up a fair use analysis, and concluded that “the bal-
ance of the statutory fair use factors appear to cut heav-
ily in favor of the defendants.” Judge Kaplan also was
influenced by the absence of any evidence that Poly-
gram would “walk away from the [distribution] deal” as
a result of the airing of the TNT documentary.

Editor’s note: In the heat of litigation, and espe-
cially on the eve of a scheduled broadcast, it is not sur-
prising that Turner would assert all available defenses to
a threatened injunction, including “fair use.” Though not
surprising, it is nonetheless ironic. Turner Broadcasting
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is the owner of CNN and as such is probably the
world’s leading copyright owner of documentary foot-
age. It therefore has an interest in being fully compen-
sated for the use by others of clips from the footage
whose copyrights it owns. The “fair use” doctrine, of
course, allows use without compensation. One can only
wonder what Turner’s thoughts about “fair use” would
have been, if its position with Monster Communications
had been reversed. That is, if “When We Were Kings”
had included, without a license, 9 to 14 clips from foot-
age whose copyrights were owned by Turner, would it
have allowed the movie to be released theatrically with-
out objection, calmly (if silently) acknowledging that the
“fair use” doctrine allows such use? If so, CNN tele-
casts are a goldmine for documentary producers who
ought to be taping CNN around the clock so they can
mine the nuggets for future use. If not, Turner owes
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Monster Communications an apology . . . and (dare I
say it?) perhaps a buck or two as well.

Monster Communications, Inc. v. Turner Broadcasting
System, Inc., 935 F.Supp. 490, 1996 U.S.Dist.LEXIS
12815 (S.D.N.Y. 1996) [ELR 18:11:6]

____________________

Appeals court affirms $9 million copyright infringe-
ment judgment won by MCA Television against
owner of television stations that continued to broad-
cast syndicated programs after MCA suspended li-
cense for non-payment of license fees; Supreme
Court denies station owner's petition

It’s important to pay agreed-to copyright license
fees, because the consequences of not doing so can be-
come very expensive. This is the lesson that MCA
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Television has taught one of its former licensees — the
owner of some television stations that continued to
broadcast syndicated programs like “Kojack” and “The
A Team” even after MCA suspended the station own-
er’s license on account of his failure to pay fees already
due.

Once the owner’s license was suspended, his sta-
tions’ continued broadcasts of those programs consti-
tuted copyright infringement, not simply breach of the
suspended license agreement. As a result, the Copyright
Act’s measure of damages took over in place of what
the previously agreed upon license fees may have been.
In this case, the District Court decided to award MCA
$10,000 for each infringement — an amount comforta-
bly within the $500 to $20,000 “statutory damages”
range permitted by section 504(c)(1) of the Act. Since
the station owner stipulated that he had aired MCA’s
programs 900 times after his license was suspended, the
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District Court awarded $10,000 for each of those in-
fringing broadcasts, an amount that totaled $9 million.

On appeal, the station owner sought to reduce the
amount of the judgment, saying that the Copyright Act
authorizes courts to award statutory damages for each
“work” infringed, and that all of the episodes of a televi-
sion series constituted a single “work.” Instead, the Dis-
trict Court had treated each episode as a separate
“work” and had awarded significantly greater damages
than it should have, as a result.

This argument has been tried before, in a case in-
volving the series “Twin Peaks” (ELR 15:7:4) and an-
other involving a Chinese language television series
(ELR 16:1:34). It wasn’t successful those cases; and it
wasn’t successful in this case either. In a decision by
Judge Rosemary Barkett, the Court of Appeals ruled
that each episode of MCA series’ was a separate
“work,” and thus the lower court had correctly awarded
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statutory damages for the unlicensed broadcast of each
episode.

There also was some dispute on appeal about
whether the 900 infringing broadcasts had involved re-
peat broadcasts of some episodes. If so, the station
owner may have been entitled to a reduction in the judg-
ment, because statutory damages are awarded only once
for the infringement of each work, even if the work is
infringed more than once. Here however that dispute
was not first presented to the District Court, so the
Court of Appeals refused to reverse the judgment on
that basis.

The United States Supreme Court has denied the
station owner's petition asking that it hear the case.

MCA Television Ltd. v. Feltner, 89 F.3d 766, 1996
U.S.App.LEXIS 18373 (11th Cir. 1996), cert. denied,
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117 S.Ct. 1248, 1997 U.S.LEXIS 1674 (1997) [ELR
18:11:7]

____________________

License granted in 1939 by Igor Stravinsky authoriz-
ing Disney to record and use “The Rite of Spring”
did not permit Disney to distribute videos of “Fanta-
sia” directly to consumers, federal District Court de-
clares; but balance of lawsuit by composition’s
current publisher is dismissed, because composition
is in the public domain in the U.S., and though it may
be protected in other countries, foreign infringement
claims should be decided in those countries

With a Solomon-like stroke, Judge Kevin Thomas
Duffy has awarded a partial victory to both parties in a
closely watched lawsuit triggered by Walt Disney’s
1991 release of its animated classic “Fantasia” on
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videocassettes and laser discs. The plaintiff in this ac-
tion is Boosey & Hawkes Music Publishers, the current
publisher of Igor Stravinsky’s composition “The Rite of
Spring,” some 22 minutes of which is in “Fantasia’s”
soundtrack.

Back in 1939, Stravinsky granted a license which
authorized Disney to do several things with “The Rite of
Spring.” Among others, it authorized Disney to record
the composition “in any manner, medium or form,” to
make copies of those recordings, to use the composition
in a movie, and to use Stravinsky’s name in connection
with the movie. However, the right to record the compo-
sition was conditioned upon its being performed in thea-
ters having a license from the performing rights society
that had jurisdiction in the country where the composi-
tion was to be performed.

When Disney released videos of “Fantasia” in
1991, Boosey & Hawkes filed suit on several theories,
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seeking to recover a portion of the revenues Disney has
received from its sale of 21 million videos. (Boosey &
Hawkes is not the only one who has sought a piece of
the “Fantasia” homevideo pie. At least two other law-
suits were filed against Disney when the “Fantasia”
video was released: one by the Philadelphia Symphony
Orchestra which performed the soundtrack music when
the movie was produced, and the other by the estate of
the Orchestra’s conductor, Leopold Stokowski (ELR
15:7:3, 16:6:35, 16:12:3, 17:3:24)).

Boosey & Hawkes contended that the 1939 li-
cense did not cover videocassettes; but Judge Duffy
disagreed, saying that the right to record “in any man-
ner, medium or form” includes the right to record on
video tape and laser discs. On the other hand, Disney
did not obtain an unconditional right to record. Disney
could exercise that right only to make a movie that
would be shown in theaters licensed by a performing
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rights society. The judge concluded and declared that
this condition “prevents Disney from distributing video
tapes or laser discs directly to consumers” in countries
where “The Rite of Spring” is protected by copyright.
Since “The Rite of Spring” is not protected by copyright
in the United States — something which Boosey &
Hawkes admitted — this ruling does not prevent Disney
from distributing “Fantasia” videos in the U.S. It may
have that effect in other countries, however, because
distribution of videos to consumers in countries where
the composition is protected by copyright would infringe
the composition’s copyright in those countries.

Hoping to leverage the favorable ruling it got on
this distribution-to-consumers issue, Boosey & Hawkes
sought to recover for copyright infringement in 18 for-
eign countries where, according to the publisher, the
composition is protected. Disney however sought dis-
missal of the foreign infringement claims under the
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principle of forum non conveniens. Judge Duffy granted
Disney’s motion, because, he said, “the courts in each
of those countries are much more familiar with their own
copyright laws than a United States court could be” and
thus Boosey & Hawkes’ infringement claims “are more
appropriately decided in their respective countries.”

Boosey & Hawkes also asserted claims under the
Lanham Act, saying that Disney had “mutilated” Strav-
insky’s work and had falsely attributed the “Fantasia”
version of the composition to him. Judge Duffy rejected
both of these contentions, however. He ruled that the
Lanham Act does not prohibit mutilation of a work; it
merely prohibits false representations that the mutilated
work is the original, which Disney did not do. The false
attribution claim was dismissed because the publisher
failed to show evidence of consumer confusion.

The judge also rejected Boosey & Hawkes’
breach of contract claim. Though the 1939 license did
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not authorize Disney to record “The Rite of Spring” for
videos sold to consumers, the license did not impose a
duty on Disney to refrain from selling videos to consum-
ers. Rather, such sales exceeded the scope of the li-
cense, and as such may have resulted in copyright
infringements in countries where the composition is pro-
tected by copyright; but such sales did not breach the li-
cense agreement itself.

Finally, Boosey & Hawkes conceded that its un-
just enrichment claim was preempted by the Copyright
Act.

Boosey & Hawkes Music Publishers v. Walt Disney
Co., 934 F.Supp. 119, 1996 U.S.Dist.LEXIS 11454
(S.D.N.Y. 1996) [ELR 18:11:7]

____________________
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Rock and Roll Hall of Fame obtains preliminary in-
junction barring sale of unlicensed posters of photo-
graph of its building surrounded by words “Rock n’
Roll Hall of Fame” and “Cleveland”

The Rock and Roll Hall of Fame and Museum in
Cleveland is housed in a “distinctive” building designed
by world-renowned architect I.M. Pei. In the opinion of
at least one federal judge, the building’s “design repre-
sents the youthful energy, rebellion and movement of
rock and roll music” (though to others, it bears an un-
canny resemblance to the I.M. Pei-designed glass pyra-
mid that is the entryway to the Louvre museum in Paris).
The building’s design has been registered as a trade-
mark with the state of Ohio and an application has been
filed with United States Patent and Trademark Office
for federal trademark registration as well. Moreover, the
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words “Rock and Roll Hall of Fame” already have been
federally registered as a trademark.

The Museum is privately owned, and its construc-
tion was financed by private investments “secured
through publicly issued bonds” that are to be repaid in
part with proceeds from corporate sponsorships. The
bonds are guaranteed by the state, so if the Museum is
unable to repay them, taxpayer money may have to. This
explains why the Museum was so quick to register its
name and building design as trademarks: one of the
things corporate sponsors get for their money is the right
to use those trademarks. Those who are not sponsors,
do not.

This is where Cleveland resident Charles Gentile
entered the picture. Mr. Gentile is a professional pho-
tographer and owns his own poster publishing company.
Gentile sought a sponsorship deal for posters, without
success, perhaps because the Museum had plans to sell
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posters of its own. Nonetheless, Gentile was undaunted.
Apparently believing he had a legal right to take and sell
photographs of publicly-visible buildings, he proceeded
to photograph and sell posters of the Museum building
surrounded by a border containing the words “Rock n’
Roll Hall of Fame” and “Cleveland.”

The Museum immediately sued. Judge George
White — who is the Chief Judge of the federal District
Court in Cleveland — has issued a preliminary injunc-
tion against Gentile and his company, barring them from
selling their poster, requiring them to deliver all copies
in their possession to the Museum’s attorneys “for de-
struction,” and requiring them to notify their distributors
and retailers that copies in their possession must not be
sold. Judge White issued this order because he agreed
with the Museum that it owns a trademark in its name
and in the appearance of its building, that there was a
likelihood of consumer confusion, and that Gentile’s
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sales “would irreparably damage the Museum’s licens-
ing program and revenues” which could prevent the Mu-
seum from repaying its construction bonds so that
“taxpayer dollars may be required” to do so.

Editor’s note: The design of the building itself is
also protected by copyright law, but this case does not
involve allegations of copyright infringement, for a very
good reason. Section 120 of the Copyright Act explicitly
provides that the copyright in a building does not in-
clude the right to prevent taking or distributing photo-
graphs of it, if the building is located or visible from a
public place, as the Museum is. Thus in this case, the
Museum made use of trademark law to obtain rights
which Congress specifically determined should not be
granted as a matter of public policy — at least as a mat-
ter of copyright law. Judge White’s concern for the Mu-
seum’s ability to repay its construction bonds is
certainly understandable, especially in light of the fact
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that the bonds are ultimately backed by Ohio taxpayers.
But there may be unintended consequences buried
within the judge’s sweeping decision. What, after all,
are the implications of this ruling for filmmakers’ fre-
quent use of panoramic shots of the New York City sky-
line clearly showing distinctive landmarks such as the
Empire State Building, the Chrysler Building and the
World Trade Center? Will trademark law, as applied by
Judge White in this case, require filmmakers to use
other backgrounds for their opening credits?

Rock and Roll Hall of Fame and Museum v. Gentile
Productions, 934 F.Supp. 868, 1996 U.S.Dist.LEXIS
11359 (N.D.Ohio 1996) [ELR 18:11:8]

____________________

John Dean’s lawyer and law firm win dismissal of
defamation action filed against them by author of
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book critical of Dean; court rules that lawyer’s letter
to Tampa Tribune predicting book would be exposed
as a “fraud” was not defamatory

The question of whether John Dean did nor did
not lie and commit perjury while and after he was coun-
sel to former President Richard Nixon seems to have
taken on a life of its own. Dean was accused of doing so
in a book co-authored by Leonard Colodny entitled Si-
lent Coup: The Removal of a President.

Publication of that book prompted Dean to sue
Colodny and others for defamation in a lawsuit filed in
Washington, D.C. That lawsuit became the subject of a
two-part column published in The Tampa Tribune.
Those columns prompted Dean’s lawyer, John Garrick
of the Los Angeles firm of Iverson, Yoakum, Papiano &
Hatch, to write a letter to the editor of the Tribune in
which Garrick expressed confidence that Silent Coup
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would be exposed “as a fraud.” That letter in turn
prompted Colodny to sue Garrick and his firm for defa-
mation in Florida — a suit which the firm initially
sought to get rid of, without success, on the grounds that
the letter was privileged and Florida did not have per-
sonal jurisdiction over it (ELR 16:3:21).

Now however Garrick and his firm have over-
come Colodny’s suit on its merits. Federal District
Judge Elizabeth Kovachevich has ruled that Garrick’s
letter to the editor was not defamatory, because although
it predicted that Colodny’s book would be exposed as a
fraud, the letter did not charge Colodny himself with
having committed the crime of fraud. Moreover, the let-
ter could not have subjected Colodny to hatred, ridicule,
contempt or disgrace, because by the time the letter was
published in the Tribune, Colodny had already appeared
on “The Gordon Liddy Show” — a “much broader me-
dium” than the newspaper — to defend himself against
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other critics who also had said the book was a fraud.
Moreover, the letter had not injured Colodny’s business
or profession, because he “had to know that Silent Coup
would . . . generate criticism” and “negative publicity is
often ‘good’ publicity.” Indeed, Judge Kovachevich
noted that Colodny had not presented any evidence that
sales of his book had suffered as a result of Garrick’s
letter.

The judge also ruled that Garrick’s “fraud” state-
ment was “an expression of pure opinion and, thus not
actionable” for that reason as well.

Moreover, “no reasonable jury could find that
Garrick acted with actual malice when writing the
‘fraud’ statement.” And since Colodny was a limited
public figure, the absence of actual malice was fatal to
his case. Colodny had argued that actual malice could
be inferred from Garrick’s “grossly inadequate” investi-
gation. But Judge Kovachevich ruled that argument was
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“without merit,” because Garrick had cited at least 13
sources that corroborated his prediction the book would
be shown to be a “fraud.”

Finally, the judge ruled that the doctrine of “fair
comment” barred Colodny from recovering, because
Garrick “certainly ‘had an interest’” in responding to as-
sertions made in the Tribune columns, both as John
Dean’s lawyer and as a subject of those columns.

For all of these reasons, Judge Kovachevich
granted Garrick’s and his firm’s motions for summary
judgment and dismissed the case against them.

Colodny v. Iverson, Yoakum, Papiano & Hatch, 936
F.Supp. 917, 1996 U.S.Dist.LEXIS 12603 (M.D.Fla.
1996) [ELR 18:11:9]

____________________
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Immigration and Naturalization Service abused dis-
cretion by denying visa to Canadian hockey player
Stu Grimson who is “enforcer” for NHL’s Detroit
Red Wings

Some would say that Stu Grimson is just getting a
taste of his own medicine, courtesy of the U.S. Immigra-
tion and Naturalization Service. Hockey fans know
Grimson as an “enforcer” for the NHL’s Detroit Red
Wings — and a mighty successfully one at that. Accord-
ing to NHL television analysis Darren Pang, in 1996,
Grimson was the third rated and third highest paid en-
forcer in the League.

Grimson’s stature as an enforcer meant little to
the INS however. As a Canadian citizen, Grimson needs
a visa to play for the Red Wings. U.S. immigration law
does give visa priority to aliens with “extraordinary abil-
ity” in athletics; and INS regulations allow such ability
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to be shown by evidence indicating the alien “has risen
to the very top of the [alien’s] field of endeavor.”

When Grimson first sought a visa, the INS con-
cluded that he did not have extraordinary ability, and it
denied his petition. Grimson filed suit in federal District
Court in Illinois where he made a more favorable im-
pression on Judge Robert Gettleman. The judge ruled
that on the basis of the record as it then stood, he
“would be compelled to conclude that [the INS’s] deci-
sion to reject out of hand [Grimson’s] particular abilities
as a hockey player, as well as his having a sustained ca-
reer in the NHL based on those abilities, was an abuse
of discretion.” However, Judge Gettleman did not enter
judgment against the INS immediately. Instead, he re-
manded the case to the INS for reconsideration (ELR
17:9:20).

The INS did reconsider, but it reached the same
conclusion and again denied Grimson the visa he needs
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to continue playing for the Red Wings. Grimson went
back to Judge Gettleman, and this time the judge has
granted Grimson’s motion for summary judgment and
has ordered the INS to issue him a visa.

According to the judge, it was “apparent” that the
INS had refused to give Grimson a visa because of “its
distaste for the role he plays on a hockey team.” This
was so, because the INS had argued that the “necessity”
of the role of “enforcer” was “debatable,” and the NHL
“itself has never condoned the kind of activity that
[Grimson] is known for, as evidenced by the number of
penalty minutes he is charged.” The INS said that “the
amount of penalties [Grimson] amasses is indicative of
the amount of fighting he does but . . . does not equate
to extraordinary ability.”

Judge Gettleman, by contrast, has a finer appre-
ciation for the role of an enforcer in the NHL. He said
that if fighting were not a “necessary and accepted
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element of the game, the league would simply ban fight-
ing altogether.” Moreover, “the role of an enforcer is . .
. also to protect team stars from being roughed up by the
opposing team.” Since the evidence showed that Grim-
son was among the “top players in the world” at what he
does, the INS had abused its discretion by denying him
a visa, Judge Gettleman concluded.

Grimson v. I.N.S, 934 F.Supp. 965, 1996 U.S.Dist.
LEXIS 10204 (N.D.Ill. 1996) [ELR 18:11:10]

____________________

NFL players’ claims that Houston Oilers compelled
them to participate in abusive rehabilitation pro-
gram are preempted by federal labor law and should
be resolved by arbitration under collective bargain-
ing agreement, federal appellate court rules; Su-
preme Court denies players’ petition
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Sherman Smith and Tracy Smith signed contracts
to play for the Houston Oilers for the 1994 season. Dur-
ing pre-season training camp, however, both were in-
jured. NFL teams are not permitted to terminate players
while they are recovering from injuries, so according to
the two players, the Oilers offered to settle their con-
tracts for a “meager” sum if they left voluntarily. Neither
player would, and as a result, they alleged, the Oilers
compelled them to participate in an abusive and phony
rehabilitation program. Their allegations were made in a
complaint filed in state court asserting tort claims for co-
ercion, duress, extortion, assault, battery, and intentional
infliction of emotional distress.

The Oilers removed the case to federal court and
then sought dismissal of all of the players’ claims on the
grounds that “their resolution turned on an analysis of
the collective bargaining agreement between the NFL
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and the players union, and that the claims therefore had
to be resolved pursuant to the CBA’s arbitration provi-
sions.” The District Court agreed as to all but the inflic-
tion of emotional distress claims and did dismiss them.
The emotional distress claim was not dismissed, how-
ever; it was instead remanded to state court.

Both sides appealed, and the Oilers have emerged
victorious. In a decision by Judge Patrick Higginbotham,
the Court of Appeals has ruled that all of the players’
claims would require analysis of the NFL collective bar-
gaining agreement, and thus were preempted by federal
labor law. Labor law requires arbitration of all disputes
the parties agreed to arbitrate. And thus the appellate
court affirmed the dismissal of those claims the lower
court had dismissed; and it ordered the dismissal of the
one claim the lower court had remanded to state court.

The United States Supreme Court has denied the
players’ petition asking that it hear the case.

ENTERTAINMENT LAW REPORTER

VOLUME 18, NUMBER 11, APRIL 1997



Smith v. Houston Oilers, Inc., 87 F.3d 717, 1996
U.S.App.LEXIS 15755 (5th Cir. 1996), cert. denied,
117 S.Ct. 510, 1996 U.S.LEXIS 7184 (1996) [ELR
18:11:10]

____________________

University of Wisconsin fans who bought, but did not
receive, tickets to 1994 Rose Bowl game have no
claim against UCLA, despite allegation that UCLA
was responsible for ticket shortage

UCLA played the University of Wisconsin in the
1994 Rose Bowl game, and thousands of Wisconsin
fans bought travel and ticket packages from tour opera-
tors in order to attend the game. When they got to Pasa-
dena, however, many of those fans found that there were
no game tickets available to them — in part, they
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alleged, because UCLA had failed to distribute tickets in
accordance with the terms of the Rose Bowl agreement
between the PAC-10 and Big Ten conferences.

The fans’ understandable disappointment and ire
resulted in a lawsuit against the tour operators with
whom they had done business, and against UCLA.
Though filed in the state of Wisconsin, where their
claims were likely to receive a sympathetic hearing, the
trial court dismissed the suit against UCLA, and that
dismissal has been affirmed by the Wisconsin Court of
Appeals.

The appellate court has held that the complaining
fans were not “third party beneficiaries” of the contract
between the PAC-10 and The Big Ten, and thus could
not sue for its alleged breach. The court also rejected the
fans’ negligence claim, saying that for public policy rea-
sons, the fans could not recover against UCLA for its al-
leged failure to allocate tickets in a manner that assured
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Wisconsin fans would receive all that they wanted. The
court also rejected “conspiracy” and “interference with
contract” allegations.

Anderson v. Regents of University of California, 554
N.W.2d 509, 1996 Wisc.App.LEXIS 905 (Wis.App.
1996) [ELR 18:11:11]

____________________

Financing arrangements for sports stadia in San Di-
ego and Detroit receive approval of appellate courts

Financing arrangements for the construction and
expansion of sports stadia have become enormously
complex. Mix that complexity into the hot political at-
mosphere that often swirls around stadia decisions, and
litigation is more likely than championships. Two recent
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cases involving stadia in San Diego and Detroit illustrate
the point. 

San Diego’s Jack Murphy Stadium is home to the
NFL’s Chargers and Major League Baseball’s Padres. It
was first built in the mid-’60s, and by the mid-’90s was
in need of expensive renovation. In order to finance the
project, the City of San Diego entered into a complex
lease-back arrangement with the San Diego Public Fa-
cilities Financing Authority.

Funds for the renovation were to be raised by the
Financing Authority by selling bonds to the public; and
those who bought the bonds were to be repaid from rent
paid by the City to the Authority. This complex arrange-
ment was allegedly used in order to avoid a provision of
the California Constitution that prohibits cities from in-
curring long-term debt without a two-thirds vote of the
city’s electorate. The initial decision to renovate Jack
Murphy Stadium was made without such a vote. (A
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subsequent decision to expand the renovation still fur-
ther was put to a municipal vote early this year.)

The City then sought judicial validation of the ar-
rangement, asserting that even though no vote had been
taken, the arrangement was nevertheless valid under the
“Offner-Dean rule.” That rule was the result of Califor-
nia Supreme Court decisions which held that a city may
incur long-term obligations without voter approval, so
long as the debt incurred by the city in any one year can
be paid from the city’s income for that year. The Jack
Murphy Stadium lease-back arrangement satisfied that
standard, the California Court of Appeals has ruled, be-
cause the bonds issued by the Financing Authority pro-
vide that if the City fails to make its required rental
payments, the Authority can take possession of the Sta-
dium; but neither the Stadium nor the bondholders will
have the right to demand immediate payment of the
amount due on the rest of the lease or the bonds.
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For years, Major League Baseball’s Detroit Ti-
gers have played in Tiger Stadium. The stadium itself
has a fan club, so when plans were made to build an en-
tirely new stadium for Tiger home games, the Tiger Sta-
dium Fan Club filed suit, hoping to prevent that from
happening.

The Fan Club’s strategy featured an attack on the
financing package that had been assembled for construc-
tion of the new stadium. Some $26 million of that fi-
nancing (out of a total of $230 million) had come from
payments made by Indian tribes that run gambling casi-
nos in Michigan pursuant to an agreement entered into
with the state’s governor (in settlement of a lawsuit
brought by the Indians under the federal Indian Gaming
Regulatory Act).

The $26 million in Indian gaming money had
gone from the Indians to a Michigan Strategic Fund;
from there to the Detroit Downtown Development
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Authority; and from there into a fund for the construc-
tion of the new stadium. The Michigan Legislature did
not vote on whether to use the Indian gaming money for
the new stadium; and thus, according to the Fan Club,
the use of that money for a new stadium would violate
the Michigan Constitution.

The Michigan Court of Appeals disagreed with
the Fan Club, however. The court noted that the Michi-
gan Constitution requires legislative appropriation only
of money that is to be paid out of the “state treasury.”
The Indian gaming money had never gone into the state
treasury, and thus was not paid out of it. Nor should the
gaming money have gone into the state treasury. Thus
legislative appropriation was not necessary. And the use
of Indian gaming money to pay for a portion of the costs
of the construction of a new baseball stadium is proper,
the appellate court ruled.
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City of San Diego v. Rider, 55 Cal.Rptr.2d 422, 1996
Cal.App.LEXIS 738 (Cal.App. 1996); Tiger Stadium
Fan Club, Inc. v. Governor, 553 N.W.2d 7, 1996
Mich.App.LEXIS 193 (Mich.App. 1996) [ELR
18:11:11]

____________________

Boxing promoter adequately alleged fraud, RICO
and Illinois Boxing Act claims against Don King and
others, based on Craig Houk’s allegedly intentional
loss to Julio Cesar Chavez in July 1995 fight that
lasted only 96 seconds

In July 1995, Julio Cesar Chavez beat Craig
Houk in the first round of a professional boxing match at
the United Center in Chicago. The fight took only 96
seconds, because Houk allegedly threw the fight in re-
turn for $10,000 paid by Don King Productions, the
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corporation to which Chavez was then under exclusive
contract. This allegation was made by the fight’s pro-
moter, Jose Venzor, in a civil complaint charging boxing
promoter Don King, King’s corporation and others with
fraud and violations of the federal RICO Act and the Il-
linois Professional Boxing and Wrestling Act. Accord-
ing to Venzor, his business as a fight promoter was
injured by Houk’s allegedly intentional loss to Chavez.

Don King Productions and its co-defendants
moved to dismiss Venzor’s case. But Judge Marvin As-
pen, Chief Judge of the Federal District Court in Chi-
cago, has denied their motions, ruling that Venzor’s
complaint adequately alleges facts which if proved
would constitute fraud and violations of those Acts.

In order to establish a violation of the federal
RICO Act, Venzor had to allege and will have to prove
that Houk not only threw his July 1995 fight with
Chavez, but also intentionally lost a January 1994 fight
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with Meldrick Taylor and a September 1994 fight with
Gary Murray, both of whom — like Chavez — were
also alleged to be under contract to Don King
Productions.

The Illinois Professional Boxing and Wrestling
Act does not expressly create a private cause of action
for its violation. But Judge Aspen has ruled that it does
create an implied private cause of action.

Venzor v. Gonzalez, 936 F.Supp. 445, 1996 U.S.Dist.
LEXIS 9588 (N.D.Ill. 1996) [ELR 18:11:12]

____________________

Briefly Noted:

Cease-and-desist letter sent by Famous Music
to video producer in Kansas did not give Kansas
court personal jurisdiction over Famous, so video
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producer’s declaratory relief suit against Famous
and Paramount Pictures was transferred to Califor-
nia. A Kansas company produced a “Top Gun” training
video that included footage and music lifted from Para-
mount Pictures’ feature film of the same name. The
video company had not obtained licenses from Para-
mount or from Famous Music (Paramount’s music pub-
lishing subsidiary) authorizing it to do so. So when
Paramount and Famous learned of the video, they sent
the video company routine cease-and-desist letters, ad-
dressed to the company’s Kansas office. For some rea-
son, the video company thinks that its video does not
infringe Paramount’s or Famous’ copyrights or trade-
marks; and it filed a declaratory relief lawsuit, in Kansas
federal court, hoping to obtain a judicial ruling to that
effect. Famous, however, does not do business in Kan-
sas, so it filed a motion to dismiss or to transfer the case
to California. District Judge Thomas Van Bebber has
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granted that motion. He ruled that mailing a cease-and-
desist letter to Kansas does not satisfy the requirements
of the Kansas long-arm statute, and thus Kansas courts
do not have personal jurisdiction over it. As a result,
Judge Van Bebber transferred the video company’s de-
claratory relief lawsuit to the Central District of Califor-
nia. Though Paramount does do business in Kansas, the
judge also transferred the case against Paramount to
California, because the video company’s claims against
both Paramount and Famous “turn upon factual allega-
tions that are entangled,” and thus he concluded that the
“interests of justice” would best be served if the entire
case were transferred. Electronic Realty Assoc. v. Para-
mount Pictures Corp., 935 F.Supp. 1172, 1996
U.S.Dist.LEXIS 13167 (D.Kan. 1996) [ELR 18:11:13]

____________________
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CNBC’s “America’s Talking” does not in-
fringe “America Speaks” trademark. CNBC’s use of
the name “America’s Talking” in connection with cable-
TV programming does not infringe “America Speaks,” a
registered trademark used by its owner in connection
with videotaped “man-on-the-street” surveys for busi-
ness clients, a federal Court of Appeals has held. This
was so, the court explained, because CNBC’s program-
ming was unrelated to the plaintiff’s services, and thus
there was no likelihood of confusion. Murray v. Cable
National Broadcasting Co., 86 F.3d 858, 1996
U.S.App.LEXIS 19527 (9th Cir. 1996) [ELR 18:11:13]

____________________

Appellate court affirms dismissal of lawsuit
filed by terminated football coach against college
and former players. After almost a decade at Juniata
College, including three years as its head football coach,
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Bradley Small was terminated. The end came after an
unsuccessful football season, and after some of his play-
ers wrote a letter of complaint to a college vice presi-
dent. Coach Small responded with a lawsuit alleging
breach of contract against the college, and interference
with employment relations and infliction of emotional
distress against the complaining players. The trial court
granted the defendants’ motion for summary judgment,
and the Pennsylvania Superior Court has affirmed. The
appellate court ruled that the coach had been employed
pursuant to a series of one-year contracts, and that the
college personnel manual — which contained provisions
concerning termination “for cause” and conflict resolu-
tion procedures — did not convert those one-year con-
tracts into a contract for permanent employment. Since
the college had paid the coach for the balance of the
year in which he was terminated, it had not breached his
contract. The appellate court also held that the players’
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complaints about the coach did not constitute an inten-
tional interference with the coach’s employment rela-
tionship. Nor were the players’ complaints “so extreme
and outrageous” as to constitute the tortious infliction of
emotional distress. Small v. Juniata College, 682 A.2d
350, 1996 Pa.Super.LEXIS 2518 (Pa.Super. 1996)
[ELR 18:11:13]

____________________

Amateur soccer coach not entitled to judicial
relief when placed on probation for assaulting an of-
ficial. An Oklahoma appellate court has affirmed the
dismissal of a lawsuit filed by an amateur soccer coach
against the United States Soccer Federation and others.
The lawsuit complained about the procedures that were
followed when the defendants placed the coach on pro-
bation for assaulting an official. The court ruled that the
coach could not prove any facts which would have
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entitled him to judicial relief, because the federal Ama-
teur Sports Act of 1978 provides that eligibility disputes
are to be determined by arbitration rather than by litiga-
tion, and the coach’s lawsuit was really just an effort to
appeal from the administrative decision made pursuant
to that Act. Cantrell v. U.S. Soccer Federation, 924
P.2d 789, 1996 Okla.App.LEXIS 78 (Okla.App. 1996)
[ELR 18:11:13]

____________________

Municipal prohibition against sale or rental of
adult videos on Sunday violates First Amendment.
The owner of a video store in East Providence, Rhode
Island, has won a preliminary injunction against that
city’s enforcement of a regulation prohibiting the sale or
rental of “adult oriented x-rated videos on Sundays or
Holidays.” Federal District Judge Mary Lisi has ruled
that the regulation is content-based — because it applies
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only to adult videos — and thus violates the First
Amendment, because East Providence had not shown
that the sale or rental of adult videos in particular had
caused any “secondary effects” which the city could le-
gitimately curb. Faraone v. City of East Providence,
935 F.Supp. 82, 1996 U.S.Dist.LEXIS 11416 (D.R.I.
1996) [ELR 18:11:13]

____________________

Spectator injured at stock car race entitled to
trial, despite signed release. A spectator who was in-
jured when a car crashed through a guard rail during a
stock race at the Lorain County Speedway is entitled to
a trial on his personal injury claim, an Ohio Court of
Appeals has held, even though the spectator had signed
a waiver and release document when he entered the
track’s pit area. The injured spectator alleged that he
was not given time to read the release, that it was
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partially obscured, and that he did not understand it. For
these reasons, the court concluded that a question of fact
existed about whether there was a “meeting of the
minds” by which the spectator “knowingly” released the
track owner and others from liability. The court also
found there to be questions of fact about whether the
spectator assumed the risk of injury, and whether the in-
jury was the result of gross negligence. Harsh v. Lorain
County Speedway, Inc., 675 N.E.2d 885, 111 Ohio
App.3d 113, 1996 Ohio App.LEXIS 1866 (Ohio App.
1996) [ELR 18:11:14]

 ____________________

Sponsor of “Toughman Contests” must have
license from Ohio State Boxing Commission. A
“Toughman Contest” is a “prize fight” or “boxing
match” under Ohio law, and thus the sponsor of such a
contest needed to have a license from the Ohio State
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Boxing Commission, the Ohio Court of Appeals has
held. The court rejected the sponsor’s argument that
toughman contests were more like the distinct sport of
kick boxing and thus no such license was necessary.
Ohio State Boxing Commission v. Adore, Ltd., 673
N.E.2d 1016, 110 Ohio App.3d 288, 1996 Ohio App.
LEXIS 1457 (Ohio App. 1996) [ELR 18:11:14]

____________________

Suit for emotional distress allegedly inflicted
by “Nightline” broadcast is dismissed. A federal Dis-
trict Court in Ohio has dismissed a suit for negligent in-
fliction of emotional distress, filed by a viewer of a 1994
“Nightline” broadcast entitled “Rwanda: The New Kill-
ing Fields.” According to the complaining viewer, the
program — without warning or disclaimer — showed a
woman being “hacked to death and decapitated,” and as
a result he became “violently ill” immediately after
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seeing the segment. The court granted ABC’s motion to
dismiss on the grounds that the viewer was not himself
in physical peril, as required for recovery under Ohio’s
negligent infliction of emotional distress law. The court
also ruled that the viewer’s claim was preempted by the
Federal Communications Act, because ABC’s ability to
broadcast uniform programming in all 50 states would
“surely be disrupted” if claims concerning images
shown on nationwide television were subject to resolu-
tion by state-law tort suits. Dicks v. Capital Cities/ABC,
Inc., 933 F.Supp. 694, 1996 U.S.Dist.LEXIS 10745,
10746 (S.D.Ohio 1996) [ELR 18:11:14]

____________________

Fish mannequins may be copyrightable, even
though they are useful. Taxidermy mannequins used to
mount fish skins may be eligible for copyright protec-
tion, even though they are “useful articles,” a federal
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Court of Appeals has held. Judge Guido Calabresi held
that fish mannequins are useful in the sense that they
“portray their appearance,” and “That makes them
copyrightable.” Whether the mannequins at issue in this
case actually are copyrightable depends on whether
there are so few ways to portray fish that the “merger
doctrine” deprives them of protection. The merger doc-
trine holds that where the idea of a work and its expres-
sion merge, because there are few ways to express the
idea, protection cannot be given to the expression be-
cause doing so would protect the idea. The District
Court had held that there are so few ways to express the
idea of fish that the merger doctrine did prevent the
plaintiff’s fish mannequins from being protected by
copyright (ELR 17:7:13). The District Court reached this
conclusion before it considered evidence about whether
the defendant’s mannequins were substantially similar to
plaintiff’s. While it was logical to consider
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copyrightability before infringement, Judge Calabresi
ruled that the lower court should have considered evi-
dence of substantial similarity before deciding whether
the merger doctrine applied, because the court would
then have had before it more information about whether
there were other ways to express the idea of fish. Hart
v. Dan Chase Taxidermy Supply Co., 86 F.3d 320, 1996
U.S.App.LEXIS 15297 (2d Cir. 1996) [ELR 18:11:14]

____________________

WASHINGTON MONITOR

Turner Entertainment successfully opposes unau-
thorized application to register “Gilligan’s Island”
trademark; Trademark Trial and Appeal Board
agrees that use of mark for suntan lotion and related
products, without Turner’s consent, would be likely
to cause confusion
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As improbable as it may seem, “Gilligan’s Is-
land” and the British Empire have something in com-
mon: the sun never sets on either. “Gilligan’s Island” of
course is a television series. Newly-produced episodes
were on the air for only three seasons from 1964 to
1967. But even though those episodes are now 30 years
old or more, they have remained on the air in syndica-
tion ever since.

Turner Entertainment acquired the rights to “Gilli-
gan’s Island” in 1986 and has aired it on TNT as often
as six days a week. Moreover, since 1988, Turner has
licensed the “Gilligan’s Island” trademark for use by
other companies on a wide variety of merchandise in-
cluding beach items like towels, bags and umbrellas.

Thus it was with some consternation that Turner
learned that a fellow named Ken Nelson had filed an ap-
plication with the Patent and Trademark Office asserting
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that he intended to use “Gilligan’s Island” as a trade-
mark in connection with his sale of suntan lotion, lip
balm, shampoo, soap and related products. While
clearly an enterprising and entrepreneurial kind of a guy,
Mr. Nelson was not among those who had been licensed
by Turner.

In response, Turner filed an opposition to Nel-
son’s application, and then a motion for summary judg-
ment. Proceedings of this sort are heard by the
Trademark Trial and Appeal Board, and the legal issues
and standards used by the Board are similar to those that
would be applied by a federal court in an infringement
action. In this case, the issue was whether Nelson’s use
of “Gilligan’s Island” was likely to cause consumer con-
fusion concerning the source or sponsorship of his
products.

Nelson claimed there would be no confusion, be-
cause his products were so different from the television
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series, and because his channels of distribution were so
different from the channels used by sellers of Turner-
licensed merchandise. (He intended to sell his stuff by
mail order from his home.) Turner of course thought
otherwise. And the Trademark Trial and Appeal Board
has agreed with it.

The Board noted that it has become common for
trademarks to be used on “collateral” merchandise unre-
lated to the goods or services on which they were origi-
nally used, and that Turner had in fact issued licenses
for the use of “Gilligan’s Island” on collateral goods.
Moreover, Nelson’s intended goods were relatively in-
expensive and subject to purchase on impulse, and
would be purchased by the same classes of customers
who would buy Turner-licensed merchandise. All of this
leads to the conclusion that consumer confusion would
occur, and Nelson produced no evidence to the contrary.
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The Board therefore granted Turner’s motion for
summary judgment, finding there to be no genuine is-
sues of material fact requiring an actual trial. And the
Board refused Nelson’s application to register “Gilli-
gan’s Island” as his own mark.

Turner Entertainment Co. v. Nelson, 38 USPQ2d 1942,
1996 TTAB LEXIS 31 (TTAB 1996) [ELR 18:11:15]

 ____________________

Federal Communications Commission adopts rules
for digital television service

The FCC has adopted rules that lay the ground-
work for introducing digital television (DTV) to the
American people as early as 1998 in some cities and no
later than 2006 elsewhere. DTV is expected to provide
brilliant, high definition pictures, multiple digital-quality
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program streams, as well as CD-quality audio program-
ming and advanced digital services, such as data transfer
or subscription video.

The FCC adopted its new rules as required by the
Telecommunications Act of 1996, in which Congress di-
rected the FCC to issue licenses for digital television to
currently-licensed television broadcasters. The new li-
censes permit broadcasters to use a new digital channel
as well as their existing analog channel during a transi-
tion period. At the end of the transition period, broad-
casters will have to “return” the analog channel — that
is, stopping using it, so it can be made available to oth-
ers for different uses.

To bolster DTV’s chance for success, the new
FCC rules allow broadcasters to use their channels ac-
cording to their “best business judgment.” Thus broad-
casters will be able to put together whatever packages
of digital products they believe will best attract
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customers, and broadcasters will be able to develop
partnerships with others to help make the most produc-
tive and efficient use of their channels. These new digi-
tal services could include data transfer, subscription
video, interactive materials, audio signals, and whatever
other innovations broadcasters can promote and use
profitably. The FCC believes that giving broadcasters
flexibility in their use of their digital channels will allow
them to put together the best mix of services and pro-
gramming to stimulate consumer acceptance of digital
technology and the purchase of digital receivers.

The FCC has required the affiliates of the top four
networks in the top 10 markets to be on the air with a
digital signal by May 1999, though a number of broad-
casters in those markets — which contain 30% of all
American households — have committed to begin digi-
tal operations within just 18 months. Affiliates of the top
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four networks in markets 11 through 30 must be on the
air by November 1999. 

The FCC noted that while digital technology will
change the nature of television, broadcasters remain
public trustees, whether they use analog or digital tech-
nology. This is so because the Telecommunications Act
of 1996 specifically provides that broadcasters’ public
interest obligations extend to the digital environment.
The FCC has said that it may adopt new public interest
rules for digital television, though no proceeding to do
so has been initiated yet.

In the Matter of Advanced Television Systems and Their
Impact upon the Existing Television Broadcast Service,
Fifth Report and Order, Report No. MM 97-8, MM
Docket No. 87-268 (FCC 1997) [ELR 18:11:15]

____________________
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United States Trade Representative negotiates bilat-
eral copyright agreement with Vietnam

The United States and Vietnam have agreed on
the terms of a bilateral copyright treaty, the first trade
agreement negotiated by the Clinton Administration with
Vietnam. The new treaty was announced by U.S. Trade
Representative Charlene Barshefsky whose office repre-
sented the United States in those negotiations.

According to Ambassador Barshefsky, “The
agreement will provide U.S. copyrighted works the
same protection that Vietnamese nationals receive in
Vietnam. It is an important first step in establishing in-
tellectual property rights protections for U.S. companies
and begins to address key issues necessary for the nor-
malization of trade relations.”

The bilateral copyright agreement establishes for
the first time a legal framework for the protection of
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American art, music, movies, choreography and other
works against copyright infringement in Vietnam.
American copyright owners have been concerned by the
growth of copyright piracy in Vietnam, including the un-
licensed broadcast of American movies by government-
owned television stations, and the establishment of CD
factories in Ho Chi Minh City.

The bilateral agreement provides for national
treatment of U.S. copyrighted works. It gives American
copyright owners the exclusive right to authorize or pro-
hibit the reproduction, public performance and public
display of their works. The agreement also provides for
“full and effective” enforcement of copyrights within
Vietnam, including civil actions, criminal procedures
and penalties, and border enforcement. [ELR 18:11:16]

____________________
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United States wins WTO case challenging Canadian
restrictions on Sports Illustrated and other Ameri-
can magazines

A dispute settlement panel established under the
auspices of the World Trade Organization (WTO) has
found that several Canadian measures restricting or dis-
criminating against U.S. magazine exports are inconsis-
tent with GATT 1994. The offending measures include
Canada’s import ban on magazines containing advertise-
ments directed to Canadian consumers, Canada’s 80%
excise tax on “split-run” magazines, and Canadian
postal rates that are higher for imported magazines than
for Canadian magazines. The panel has recommended
that Canada bring these measures into conformity with
GATT 1994.

Canada had argued that these measures, one of
which had the effect of forcing Sports Illustrated
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Canada out of the Canadian market, were necessary to
advance Canadian culture. In announcing the U.S. vic-
tory, United States Trade Representative Charlene
Barshefsky responded to Canada’s culture argument by
saying, “While we are supportive of efforts to promote
national identity through cultural development, we can-
not allow Canadian entities to use ‘culture’ as an excuse
to provide commercial advantages to Canadian products
or to evict U.S. firms from the Canadian market. We
will continue to vigorously oppose actions of this type
that harm U.S. interests, whether taken by Canada or by
other countries.”

The WTO decision is one step in a process that
was begun in March 1996 when the U.S. Trade Repre-
sentative initiated a “section 301” investigation and re-
quested “consultations” under GATT 1994 after
Canada’s parliament imposed an 80% tax on revenue
from advertisements placed in Canadian editions of so-
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called “split-run” magazines. (Split-run magazines are
periodicals sold both in Canada and abroad, in which
the Canadian edition contains advertisements directed at
a Canadian audience.) The tax was calculated to put the
Canadian edition of Sports Illustrated out of business,
and it was the latest in a series of Canadian measures
adopted to protect the Canadian magazine publishing in-
dustry from U.S. competition. For example, since the
mid-1960s, Canada has banned the importation into
Canada of magazines that contain even small amounts of
advertising directed at Canadian consumers. And for
many years Canada has charged higher postage rates for
magazines not produced in Canada by Canadian-owned
companies. 

When the U.S.-Canadian consultations failed to
produce a satisfactory solution, the United States re-
quested that a WTO panel be formed to consider these
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issues. A panel was established in June 1996. In its
recently-released report, the Panel found that:
• Canada’s import ban violates GATT Article XI,
and is not justified as an exception under Article XX.
• Canada’s 80% excise tax violates Canada’s na-
tional treatment obligations under GATT Article III:2,
because the tax drew an artificial distinction between
split-run and non-split-run magazines, which are “like
products,” and applied the excise tax only to split-runs.
• Canada’s discriminatory postal rates for maga-
zines mailed in Canada accord less favorable treatment
to imported magazines than to like Canadian magazines,
in violation of GATT Article III:4.

WTO rules permit Canada to appeal the Panel’s
decision to the WTO Appellate Body which will have
60 days to rule on the appeal. [ELR 18:11:16]
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DEPARTMENTS

In the Law Reviews:

Loyola of Los Angeles Entertainment Law Journal has
published Volume 17, Number 2 as a symposium on
The Sound of Silence: Reflections on the Use of the Gag
Order with the following articles;

Foreword by Laurie L. Levenson, 17 Loyola of Los An-
geles Entertainment Law Journal 305 (1997)

Lawyers Have Free Speech Rights, Too: Why Gag Or-
ders on Trial Participants Are Almost Always Unconsti-
tutional by Erwin Chemerinsky, 17 Loyola of Los
Angeles Entertainment Law Journal 311 (1997)
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The Gag Order in the O.J. Simpson Civil Action: Les-
sons to be Learned? by Paul L. Hoffman, 17 Loyola of
Los Angeles Entertainment Law Journal 333 (1997)

Gag Orders & Attorney Discipline Rules: Why Not
Base the Former Upon the Latter? by Douglas E.
Mirell, 17 Loyola of Los Angeles Entertainment Law
Journal 353 (1997)

This Courtroom Is Not a Television Studio: Why Judge
Fujisaki Made the Correct Call in Gagging the Law-
yers and the Parties, and Banning the Cameras from
the O.J. Simpson Civil Case by Robert A. Pugsley, 17
Loyola of Los Angeles Entertainment Law Journal 369
(1997)

Reviving Fallen Copyrights: A Constitutional Analysis
of Section 514 of the Uruguay Round Agreements Act
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of 1994 by Tung Yin, 17 Loyola of Los Angeles Enter-
tainment Law Journal 383 (1997)

The Game Behind the Games: Unscrupulous Agents in
College Athletics and California’s Miller-Ayala Act by
James Malone and Daren Lipinsky, 17 Loyola of Los
Angeles Entertainment Law Journal 413 (1997)

First Down,  Goal to Go: Enforcing the NFL’s Salary
Cap Using the Implied Covenant of Good Faith and
Fair Dealing by Scott McPhee, 17 Loyola of Los Ange-
les Entertainment Law Journal 449 (1997)

Only a Little Bit Pregnant: The Pregnanacy Discrimi-
nation Act from a Performer’s Perspective by Lisa
Stolzy, 17 Loyola of Los Angeles Entertainment Law
Journal 489 (1997)
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Comm/Ent, Hastings Communications and Entertain-
ment Law Journal, has published Volume 18, Number 4
as the Eighth Annual Computer Law Sympsosium: Re-
cent Developments in Computer Law with the following
articles:

Patent Protection for Computer-Related Inventions:
The Past, the Present, and the Future by Nancy J.
Linck & Karen A. Buchanan, 18 Comm/Ent, Hastings
Communications and Entertainment Law Journal 659
(1996)

Hilton Davis and Jury Trials by William Alsup & Caro-
lyn Wiggin, 18 Comm/Ent, Hastings Communications
and Entertainment Law Journal  717 (1996)

Pinning the Blame in Cyberspace: Towards a Coherent
Theory for Imposing Vicarious Copyright, Trademark
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and Tort Liability for Conduct Occurring Over the In-
ternet by Ian C. Ballon, 18 Comm/Ent, Hastings Com-
munications and Entertainment Law Journal 729 (1996)

Regulating Competition in the Information Age: Com-
puter Software as an Essential Facility Under the Sher-
man Act by David McGowan, 18 Comm/Ent, Hastings
Communiations and Entertainment Law Journal 771
(1996)

Impact of the Communications Decency Act of 1996 on
Federal Prosecutions of Computer Dissemination of
Obscenity, Indecency, and Child Pornography by Wil-
liam P. Keane, 18 Comm/Ent, Hastings Communications
and Entertainment Law Journal 853 (1996)

Virtual Prostitution: New Technologies and the World’s
Oldest Profession by David Cardiff, 18 Comm/Ent,
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Hastings Communications and Entertainment Law Jour-
nal 869 (1996)

The Applications of Securities Laws in Cyberspace: Ju-
risdictional and Regulatory Problems Posed by Internet
Securities Transactions by Kenneth W. Brakebill, 18
Comm/Ent, Hastings Communications and Entertain-
ment Law Journal 901 (1996)

The Copyright Term Extension Act: Is Life Plus Seventy
Too Much? by Jenny L. Dixon, 18 Hastings Communi-
cations and Entertainment Law Journal 945 (1996)

The American Bar Association Forum on the Entertain-
ment and Sports Industries has published Volume 14,
Number 4 of its Entertainment and Sports Lawyer,
available from the ABA, 750 North Lake Shore Drive,
Chicago, IL 60611-4497, with the following articles:
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The Competition Behind the Scenes at the Atlanta Cen-
tennial Olympic Games by Jill Pilgrim, 14 Entertain-
ment and Sports Lawyer 1 (1997) (for address, see
above)

The Controlled Composition Clause: Is it Out of Con-
trol? by David Moser, 14 Entertainment and Sports
Lawyer 3 (1997) (for address, see above)

Entertaining Retirement: A Primer on Nonqualified De-
ferred Compensation by Richard D. Landsberg, 14 En-
tertainment and Sports Lawyer 7 (1997) (for address,
see above)

Washington Outlook by Mark Traphagen, 14 Entertain-
ment and Sports Lawyer 18 (1997) (for address, see
above)
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Book Reviews: The Feature Film Distribution Deal by
John W. Cones, reviewed by Alan J. Haus, 14
Entertainment and Sports Lawyer 20 (1997) (for ad-
dress, see above)

Los Angeles Lawyer, published by the Los Angeles
County Bar Association, 617 S. Olive Street, Los Ange-
les, CA 90014, has issued its 13th Annual Entertainment
Law Issue with the following articles:

Alternative Dispute Resolution in the Entertainment In-
dustry by Louise Nemschoff and Nichole Smith, 20 Los
Angeles Lawyer 16 (1997) (for address, see above)

The IRS Roadmap to Entertainment Tax Audits by Mi-
chael R. Morris, 20 Los Angeles Lawyer 21 (1997) (for
address, see above)
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Terms of Engagement: The Scope of Employment in
Multimedia by Mark Litwak, 20 Los Angeles Lawyer
28 (1997) (for address, see above)

Fair is Fair: Musical Parodies by Joseph von Sauers,
20 Los Angeles Lawyer 32 (1997) (for address, see
above)
From Fan to Fanatic: Celebrity Stalkers by Rhonda B.
Saunders, 20 Los Angeles Lawyer 37 (1997) (for ad-
dress, see above)

Healthy Sampling: Digital Sampling by Danielle L. Gil-
more and Kenneth L. Burry, 20 Los Angeles Lawyer 40
(1997) (for address, see above)

Strength of Character: Fictional Characters by Mark
S. Lee and Alison Spear Ullendorff, 20 Los Angeles
Lawyer 43 (1997) (for address, see above)
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The Mirror Has Two Faces by Michael Asimow and
Paul Bergman, 20 Los Angeles Lawyer 76 (1997) (for
address, see above)

Cardozo Arts & Entertainment Law Journal has issued
Volume 14, Number 3 with the following articles:

Ice Patch on the Information Superhighway: Foreign
Liability for Domestically Created Content by Alexan-
der Gigante, 14 Cardozo Arts & Entertainment Law
Journal 523 (1996)

Copyright for Visual Art in the Digital Age: A Modern
Adventure in Wonderland by Jeanne English Sullivan,
14 Cardozo Arts & Entertainment Law Journal 563
(1996)
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The Duration of Copyright and the Limits of Cultural
Policy by J.H. Reichman, 14 Cardozo Arts & Entertain-
ment Law Journal 625 (1996)

Copyright Duration Extension and the Dark Heart of
Copyright by Marci A. Hamilton, 14 Cardozo Arts &
Entertainment Law Journal 655 (1996)

The Copyright Term Extension Act of 1995: Or How
Publishers Managed to Steal the Bread from Authors
by William F. Patry, 14 Cardozo Arts & Entertainment
Law Journal 661 (1996)

Marks of Distinction: Rethinking Secondary Meaning
Standards in Trademark Law after Qualitex v. Jacob-
son by Daniel I. Schloss, 14 Cardozo Arts & Entertain-
ment Law Journal 695 (1996)
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The Digital Performance Right in the Sound Record-
ings Act of 1995: Can It Protect U.S. Sound Recording
Copyright Owners in a Global Market? by Rebecca F.
Martin, 14 Cardozo Arts & Entertainment Law Journal
733 (1996)

Global Intellectual Property in the Twenty-First Cen-
tury by Hon. Bruce A. Lehman, Fordham Intellectual
Property, Media & Entertainment Law Journal 9 (1996)

The Year in Review: Accomplishments and Objectives
of the U.S. Copyright Office by Hon. Marybeth Peters,
Fordham Intellectual Property, Media & Entertainment
Law Journal 25 (1996)

Foreword: Half A Century of Federal Trademark Pro-
tection: The Lanham Act Turns 50 by H. Peter Nesvold
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and Lisa M. Pollard, Fordham Intellectual Property, Me-
dia & Entertainment Law Journal 49 (1996)

The Lanham Act: A Living Thing by Joseph D. Garon,
Fordham Intellectual Property, Media & Entertainment
Law Journal 55 (1996)

Fifty Years of the Lanham Act: A Retrospective of Sec-
tion 43(a) by Ethan Horwitz and Benjamin Levi,
Fordham Intellectual Property, Media & Entertainment
Law Journal 59 (1996)

Analysis and Suggestions Regarding NSI Domain Name
Trademark Dispute Policy by Carl Oppedahl, Fordham
Intellectual Property, Media & Entertainment Law Jour-
nal 73 (1996)
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The Federal Trademark Dilution Act of 1995: Substan-
tial Likelihood of Confusion by Eric A. Prager, Fordham
Intellectual Property, Media & Entertainment Law Jour-
nal 121 (1996)

The Trademark Office as a Government Corporation
by Jeffrey M. Samuels and Linda B. Samuels, Fordham
Intellectual Property, Media & Entertainment Law Jour-
nal 137 (1996)

The False Inventive Genus: Developing a New Ap-
proach for Analyzing the Sufficiency of Patent Disclo-
sure Within the Unpredictable Arts by Brian P.
O’Shaughnessy, Fordham Intellectual Property, Media
& Entertainment Law Journal 147 (1996)

Anonymity and International Law Enforcement in Cy-
berspace by Jonathan I. Edelstein, Fordham Intellectual
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Property, Media & Entertainment Law Journal 231
(1996)

Baseball’s Antitrust Exemption: Out of the Pennant
Race Since 1972 by Anthony Sica, Fordham Intellectual
Property, Media and Entertainment Law Journal 295
(1996)

Columbia University and the Volunteer Lawyers for the
Arts has published Volume 21, Number 1 of the
Columbia-VLA Journal of Law & the Arts with the fol-
lowing articles:

1996 European Community Directive on Database Pro-
tection by W. R. Cornish, 21 Columbia-VLA Journal of
Law & the Arts 1 (1996)
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Estate Planning for Artists: Will Your Art Survive? A
Symposium Sponsored by Volunteer Lawyers for the
Arts by W.E. Scott Hoot, Editor, 21 Columbia-VLA
Journal of Law & the Arts 15 (1996)

“I’ve Got This Great Idea for a Movie!” A Comparison
of the Laws in California and New York That Protect
Idea Submissions by Camilla M. Jackson, 21 Columbia-
VLA Journal of Law & the Arts 47 (1996)

The MPAA Ratings System: A Regime of Private Cen-
sorship and Cultural Manipulation by Jacob Septimus,
21 Columbia-VLA Journal of Law & the Arts 69 (1996)

Communications and the Law, published by Fred B.
Rothman & Co., 10368 W. Centennial Road, Littleton,
CO 80127, has issued Volume 18, Number 4 with the
following articles:
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Settlement: FCC’s Newest Strategy to Address Inde-
cency? by Michelle M. Ballard & Milagros Rivera-
Sanchez, 18 Communications and the Law 1 (1996) (for
address, see above)

The Children’s Television Act to Date: A Market Study
by J. Robert Craig & B.R. Smith, 18 Communications
and the Law 29 (1996) (for address, see above)

Presumed Innocent? A Comparative Analysis of Net-
work News’, Prime-time Newsmagazines’, and Tabloid
TV’s Pretrial Coverage of the O.J. Simpson Criminal
Case by Steven A. Esposito, 18 Communications and
the Law 49 (1996) (for address, see above)

Regulating Pornography: The Feminist Influence by
Susan A. Rubin & Laurence B. Alexander, 18
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Communications and the Law 73 (1996) (for address,
see above)

A Lot More Comes into Focus When You Remove the
Lens Cap: Why Proliferating New Communications
Technologies Make It Particularly Urgent for the Su-
perme Court to Abandon its Inside-Out Approach to
Freedom of Speech and Bring Obscenity, Fighting
Words, and Group Libel Within the First Amendment
by Eric M. Freedman, 81 Iowa Law Review 883 (1996)

The Marketplace of Ideas, the Public Interest, and Fed-
eral Regulation of the Electronic Media: Implications
of Habermas’ Theory of Democracy by R. Randall
Rainey and William Rehg, 69 Southern California Law
Review 1923 (1996)

ENTERTAINMENT LAW REPORTER

VOLUME 18, NUMBER 11, APRIL 1997



Authorship and Autonomy as Rites of Exclusion: The
Intellectual Propertization of Free Speech in Hurley v.
Irish-American Gay, Lesbian and Bisexual Group of
Boston by Madhavi Sunder, Stanford Law Review 143
(1996)

The Work for Hire Doctrine Under Community for
Creative Non-Violence v. Reid: An Artist’s Fair
Weather Friend, 46 Catholic University Law Review
119 (1996)

Carter v. Helmsley-Spear and the Visual Artists Rights
Act of 1990 by Nenutzka C. Villamar, 3 University of
Baltimore Intellectual Property Law Journal 167 (1995)

Pornography, the Internet, and Student-to-Student Sex-
ual Harassment: A Dilemma Resolved with Title VII
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and Title IX  by EveLyn Oldenkamp, 4 Duke Journal of
Gender Law & Policy 159 (1997)

Regulating Religious Broadcasting: Some Comparative
Reflections  by Rodney K. Smith, 1996 Brigham Young
University Law Review 905 (1996)

Professional Sports Franchise Relocations From Pri-
vate Law and Public Law Perspectives: Balancing Mar-
ketplace Competition, League Autonomy and the Need
for a Level Playing Field by Matthew J. Mitten and
Bruce W. Burton, 56 Maryland Law Review 57 (1997)

The University/Student-Athlete Relationship: Duties
Giving Rise to a Potential Educational Hindrance
Claim by Monica L. Emerick, 44 UCLA Law Review
865 (1997)
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Random Drug-Testing High School Student Athletes in
Vernonia School District 47J v. Acton: Is the War on
Drugs a Losing Battle for the Fourth Amendment? by
Michael D. Mosser, 17 Whittier Law Review 527
(1996)

Pooling Intellectual Capital: Thoughts on Anonymity,
Pseudonymity, and Limited Liability in Cyberspace by
David G. Post, 1996 The University of Chicago Legal
Forum 139 (1996)

Property (and Copyright) in Cyberspace by Trotter
Hardy, 1996 The University of Chicago Legal Forum
217 (1996)

Colleges and Universities as Internet Service Provid-
ers: Determining and Limiting Liability for Copyright
Infringement by Joseph R. Price, 23 The Journal of
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College and University Law 183 (1996) (Notre Dame
Law School, Notre Dame, Indiana 46556)

On-Line Copyright Issues, Recent Case Law and Legis-
lative Changes Affecting Internet and Other On-Line
Publishers (Part 1)  by William O. Ferron, Jr., Christo-
pher J. Daley-Watson & Michael L. Kiklis, 79 Journal
of the Patent and Trademark Office Society 5 (1997)
(Patent and Trademark Office Society, P.O. Box 2600,
Arlington, Virginia 22202)

On-Line Copyright Issues, Recent Case Law and Legis-
lative Changes Affecting Internet and Other On-Line
Publishers (Part II) by William O. Ferron, Jr., Christo-
pher J. Daley-Watson & Michael L. Kiklis, 79 Journal
of the Patent and Trademark Office Society 83 (1997)
(for address, see above)
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The Response of Copyright to the Enforcement Strain of
Inexpensive Copying Technology by Jayashri Srikan-
tiah, 71 New York University Law Review 1634 (1996)

Beware of the Highwayman on the Information Super-
highway: A Balanced Proposal to Protect Copyrights
Within the National Information Infrastructure by
Chandra Gehri Spencer, 24 Pepperdine Law Review
121 (1996)

Competition Policy and Intellectual Property in the In-
formation Age by J. Beckwith Burr, 41 Villanova Law
Review 193 (1996)

Taking TRIPS on the Information Superhighway: Inter-
national Intellectual Property Protection and Emerging
Computer Technology by Charles R. McManis, 41 Vil-
lanova Law Review 207 (1996)
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Privileged Use: Has Judge Boudin Suggested a Viable
Means of Copyright Protection for the Nonliteral As-
pects of Computer Software in Lotus Development
Corp. v. Borland International?  by David M. Maio-
rana, 46 The American University Law Review 149
(1996)

Pirates, Dragons and U.S. Intellectual Property Rights
in China: Problems and Prospects of Chinese Enforce-
ment by Glenn R. Butterton, 38 Arizona Law Review
1081 (1996)

Government Involvement in the Arts in Israel-Some
Structural and Policy Characteristics by Ilan Ben-Ami,
26 The Journal of Arts Management, Law and Society
195 (1996) (Heldref Publications, 1319 18th st. NW,
Washington, D.C. 20036-1802)
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In What Spirit Do Americans Cultivate the Arts? A Re-
view of Survey Questions on the Arts by Therese
Filicko, 26 The Journal of Arts Management, Law and
Society 221 (1996) (for address, see above)

From Colourization to “Happy-ization”: Restrictions
on Film Artists Enforcing Moral Rights in the Cinema-
tographic Work by Edmond R. Letain, 11 Intellectual
Property Journal 37 (1996) (Carswell, 2075 Kennedy
Road, Scarborough, Ontario M1T 3V4)

The Term of Protection for Works of U.S.-American
Authors in Germany by Wilhelm Nordeman, 44 Journal
of the Copyright Society of the USA 1 (1996) (Center
for Law & the Arts, Columbia University School of
Law, 435 W. 116th St., New York, NY 10027)
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On Fee-Shifting and the Protection of Copyright by
Douglas Y’Barbo, 44 Journal of the Copyright Society
of the USA 23 (1996) (for address, see above)

Entertainment Law Review, published by Sweet &
Maxwell Ltd, FREEPOST, Andover, Hants SP10 5BR,
United Kingdom, has issued Volume 8, Numbers 1 and
2 with the following articles:

Television Without Frontiers: The Saga Continues by
Mike Pullen and Birgit Ris, 8 Entertainment Law Re-
view 3 (1997) (for address, see above)

Malicious Falsehood: Into the 21st Century by Giles
Crown, 8 Entertainment Law Review 6 (1997) (for ad-
dress, see above)

ENTERTAINMENT LAW REPORTER

VOLUME 18, NUMBER 11, APRIL 1997



United Kingdom Law on Comparative Advertising Fol-
lowing the “Orange” Case by Ilana Saltzman and
Anne-Marie Allgrove, 8 Entertainment Law Review 11
(1997) (for address, see above)

Does Licence to Use Musical Work in a Motion Picture
Include Video Cassette? Boosey and Hawkes Music
Publishers v. The Walt Disney Company and Buena
Vista Home Video by Nayeem Syed, 8 Entertainment
Law Review 14 (1997) (for address, see above)

Parody of Songs: A Spanish Case and an International
Perspective by Luis Gimeno, 8 Entertainment Law Re-
view 18 (1997) (for address, see above)

The Duration of Copyright in the United Kingdom after
the Regulations by John N. Adams, Michael
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Edenborough and James Graham, 8 Entertainment Law
Review 23 (1997) (for address, see above)
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