ENTERTAINMENT LAW REPORTER

RECENT CASES

Supreme Court declares unconstitutional two provi-
sions of 1992 Cable TV Act concerning patently of-
fensive sex-related programming on cable access
channels, but upholds constitutionality of a third
provision

For scientists, the question of what would happen
If an irresistible force met an immovable object isatruly
interesting but entirely philosophical question. For read-
ers of these pages, an equivalent question is what would
happen if lawmakers made a carefully thought-out at-
tempt to minimize (or even diminate) the transmission
of sex-related programming on cable television; but this
guestion is not entirely philosophical. In 1992, Congress
made just such an attempt in a statute that contained
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three closely-related provisions dealing with sex-related
programming on certain types of cable channels. As a
consequence of legal challenges to the Constitutionality
of those three provisions, more than 20 federal judges
have had to answer the question. In the course of doing
so, they have written more than 11 separate opinions
(making up three decisions).

Initialy, the challengers to the law were success-
ful, because a three-judge pane of the D.C. Circuit
Court of Appeals held that the law violated the First
Amendment. (ELR 15:11:15) But the full Court of Ap-
peals vacated that ruling, and in an en banc decision, a
7-to-4 majority of that court upheld the law’s constitu-
tionality. (ELR 17:7:10) The fina word, of course,
comes from the nine Justices of the Supreme Court.
Thelir decision spans 118 pages and consists of six sepa
rate opinions that ultimately reach the conclusion that
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two of the three provisions of the law are unconstitu-
tional and one is congtitutional.

The statutory provisions at issue in this case all
deal with cable access channels — not with premium
channels (like HBO) or with channels that carry over-
the-air stations, superstations, or channels like CNN and
ESPN. There are two types of cable access channels:
leased access channels and public access channels.
Leased access channels are those that federal law re-
quires cable systems to reserve for lease to unaffiliated
third parties. Public access channels are those that fed-
eral law requires cable systems to reserve for use by the
public (and for educational and governmental purposes).

Between 1984 and 1992, federal law actually pro-
hibited cable systems from exercising any editorial con-
trol whatsoever over leased access and public access
channels. As a result, some of those channels carried
sex-related programming. Perhaps the most widely-
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known of those programs is Al Goldstein's “Midnight
Blue” which is carried in New Y ork City on Time War-
ner Cable's leased access Channel 35. By virtue of then-
existing law, cable systems were statutorily barred from
doing anything about such programs, despite criticism
by some members of the public, some public officials
and some members of Congress. Thus, Congress
changed the law by inserting three provisions in the Ca-
ble Televison Consumer Protection and Competition
Act of 1992. Section 10(a) of that Act affirmatively
authorizes cable systems to prohibit the transmission of
“patently offensive” sex-related programming over
leased access channels. If cable systems choose not to
prohibit such programming (on leased access channels),
section 10(b) of the Act requires cable systems to put all
such programming on a single channel that is blocked
(by scrambling or otherwise) from subscribers unless
they make written requests for the channel to be
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unblocked. Section 10(c) of the Act prohibits the trans-
mission of patently offensive sex-related programming
on public access channgls.

By a vote of 7-to-2, the Supreme Court has up-
held the constitutionality of section 10(a) which author-
izes cable systems to prohibit patently offensive
sex-related programming on leased access channels. The
Court found section 10(a) to be “a sufficiently tailored
response to an extraordinarily important problem.” In an
opinion by Justice Stephen Breyer, the mgority ex-
plained that section 10(a)’s “extremely important justifi-
cation, one that this Court has often found compelling”
Is “the need to protect children from exposure to pat-
ently offensive sex-related material.”

On the other hand, by a vote of 6-to-3, the Court
ruled that section 10(b) — requiring cable systems to
put al such programming on a single channd that is
blocked from subscribers unless they make written
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requests for it to be unblocked — is unconstitutional.
While the mgjority agreed that this section served the
same “compelling interest” as that served by section
10(a), the “segregate and block” provision is not the
“least restrictive aternative,” is not “narrowly tailored”
to meet its objective, and is “considerably ‘more exten-
sive than necessary.”” The magority was particularly
concerned about the privacy interests of subscribers
who might wish to make written requests for the channel
to be unblocked, but who would be concerned that the
cable system might reveal their identities (even acciden-
tally) to others.

Finally, by a vote of 5-to-4, the Court also de-
clared unconstitutional section 10(c) which authorizes
cable systems to prohibit patently offensive sex-related
programming on public access channels. Despite section
10(c)’s similarity to section 10(a) whose constitutional-
ity the Court upheld, the majority distinguished the two
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provisions from one another, saying there are “important
differences between them.” One of the important differ-
ences is that public access channels have not been used
for sex-related programming as much as leased access
channels. And thus, the mgority concluded that there
was less judtification for permitting cable systems to
censor programs on public access channels.

Denver Area Educational Telecommunications Consor-

tium v. Federal Communications Commission, 64
USLW 4706, 1996 U.S.LEXIS 4261 (1996) [ELR
18:3:3]

Three-judge District Court again upholds constitu-
tionality of must-carry provisions of Cable TV
Act; Supreme Court to hear case a second time
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The constitutionality of the “must-carry” provi-
sions of federal cable-TV law is one of the most studied
and debated issues in current entertainment law. These
provisions require cable systems to carry local over-the-
ar television stations, without charge to those stations.
This requirement was added to federal law by Congress
in the Cable Television Consumer Protection and Com-
petition Act of 1992. Congress did so, because it feared
that as more of the country received television signals
over cable, rather than over the air, the very existence of

broadcast television stations would be jeopardized if
they were not carried by cable systems, or if they had to
pay cable operators to carry their signas to
homeowners.

Cable system operators and cable channel pro-
grammers disagree with the factual predictions made by
Congress in justifying the must-carry provisions. And
they contend that the law abridges their free speech
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rights in violation of the First Amendment. As a result,
Turner Broadcasting and several other cable program-
mers and cable system operators filed a lawsuit against
the Federal Communications Commission, seeking a ju-
dicial declaration that the must-carry provisions are in-
deed unconstitutional. Thusfar, however, Turner and its
co-plaintiffs have been disappointed — though the
United States Supreme Court will give them one more
hearing during the Court’s coming term.

The constitutionality of the must-carry provisions
has been the subject of three judicia decisions already.
The 1992 Cable Act itself provided for expedited review
before a three-judge District Court. And in the first
round, such a court upheld the constitutionality of the
must-carry provisions. (ELR 15:2:8) On direct appeal to
the United States Supreme Court, the Court held that the
three-judge District Court had been correct to apply an
“intermediate level of scrutiny under the First
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Amendment,” rather than the higher level of scrutiny
urged by Turner and its co-plaintiffs. But the Supreme
Court nevertheless vacated and remanded the District
Court’s decision, because the Supreme Court concluded
that the record in the case required further development
before the constitutionality of the must-carry rules could
be determined. (ELR 16:4:16)

The parties then supplemented the record before
the District Court, and made cross-motions for summary
judgment. On the basis of the augmented record, the
District Court has once again upheld the constitutional -
ity of the must-carry rules. But just barely. The difficulty
of the issue is reflected in the District Court’s long and
fractured decision — a decision that is comprised of
three separate opinions, one by each of the court’s three
judges.

Judge Stanley Sporkin concluded that “After
three long years of hearings and investigation, Congress
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made the judgment that the broadcast industry was in
need of the protections afforded by the must-carry pro-
visions in order to promote fair competition, preserve
free, over-the-air local broadcast television and promote
the widespread dissemination of information from a
multiplicity of sources.” He noted that the Supreme
Court had said (in its earlier decision in this case) that
“courts are compelled to accord substantial deference to
Congress predictive judgments.” Judge Sporkin found
in the “extensive record compiled by Congress. . . sub-
stantial evidence from which Congress could have
drawn reasonable inferences that the must-carry regula
tions were necessary to protect the economic health of
the broadcast industry and that the burden to [the] cable
industry imposed by the regulations would not be sub-
stantial.” He also found that the additional evidence pro-
duced by the parties following the Supreme Court’s
remand “confirms Congress judgment.” For these
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reasons, Judge Sporkin ruled that the must-carry provi-
sions “do not offend the Constitution.”

Judge Stephen Williams agreed (with Judge
Sporkin) that summary judgment was proper in this
case. But Judge Williams' review of the record led him
to conclude that the must-carry provisions are unconsti-
tutional. As aresult, Judge Williams dissented.

The third judge, Judge Thomas Jackson, ulti-
mately concurred with Judge Sporkin, thereby creating a
two-judge mgority in favor of the constitutionality of
the must-carry rules. “Left to [his] own inclination,”
however, Judge Jackson would have denied both sides
motions for summary judgment and would have set the
case for trial. Had he insisted on taking the case to tridl,
he could have done so, even though he was the only one
of the three judges who thought a trial was necessary.
But he decided that he should not prevail by creating a
“stalemate” with his fellow judges, so — “obliged to
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choose between two forcefully argued but contradictory
analyses of what [he found] to be a most ambiguous re-
cord” — he elected to concur with Judge Sporkin.
Judge Jackson’'s concurrence with Judge Sporkin
was what gave a mgority to the ruling that the must-
carry rules are congtitutional. But the case is not entirely
over yet. In fact, the most important hearing is yet to
come. Within days of their loss before the District
Court, Turner Broadcasting and its co-plaintiffs ap-
pealed to the Supreme Court (for a second time); and
the Supreme Court has agreed to hear the case, again,
sometime during the Court’ s upcoming 1996-97 term.

Turner Broadcasting v. Federal Communications Com-
mission, 910 F.Supp. 734, 1995 U.S.Dist.LEXIS 18611
(D.D.C. 1995); probable jurisdiction noted, 116 S.Ct.
907, 1996 U.S.LEXIS 933 (1996) [ELR 18:3:4]
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Case alleging that Columbia Pictures movie

Groundhog Day infringed copyright to novel One
Fine Day is dismissed for lack of substantial simi-
larity of protectible elements; District Court also dis-
misses Lanham Act and state law claims

The distinction between ideas and their expres-
sion is at the very heart of copyright law — particularly
in infringement cases that arise in the movie industry.
Copyright does not protect ideas; it only protects ex-
pression. This ssmply stated principle has been applied,
with clarity and skill, by Judge Denny Chin of the fed-
era District Court in New York City, to resolve a case
in which novelist Leon Arden aleged that the Columbia
Pictures movie “Groundhog Day” (starring Bill Mur-
ray) infringed the copyright to Arden’s novel One Fine
Day. Judge Chin has ruled that the movie does not
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infringe the novel’s copyright; and thus the judge has
granted a motion for summary judgment filed on behalf
of Columbia Pictures and its fellow defendants Harold
Ramis, Danny Rubin and Trevor Albert.

One Fine Day was published in 1981. It tells the
story of a man trapped in a repeating day, forced to live
the same day over and over. “Groundhog Day” was re-
leased in 1993. It too tells the story a man caught in a
repeating day. Judge Chin acknowledged that the novel
and the movie “are based on the same idea, a man
trapped in a day that repesats itself over and over.” (In-
deed, Columbia and the other defendants acknowledged
this as well.) However, Judge Chin concluded that “the
two works express that idea in very different ways.”

Judge Chin explained that “The Novel is dark and
introspective, featuring witchcraft and an encounter with
God. It is marked, for example, by an explosion on an
airplane that kills 192 people, the rape of one young

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

woman, and the suicide of another. These tragic events
recur as the day repeats itself over and over again. In
contrast, the Film is essentially a romantic comedy about
an arrogant, self-centered man who evolves into a sensi-
tive, caring person who, for example, in his repeating
day, saves a boy falling out of atree, changes aflat tire
for several elderly women, and learns to play the piano.”
From this, the judge concluded that “Any similarities be-
tween the Novel and the Film relate only to unprotecti-
ble ideas, concepts, or abstractions.” Since copyright
infringement results only from “substantial smilarity . . .
with respect to protectible elements,” the Judge Chin
dismissed Arden’s copyright claim.

Arden aso alleged that his rights under the Lan-
ham Act were violated because of the defendants’ claim
that the movie had been based on an original screenplay
by Ramis and Rubin when “in fact” it had been based
on Arden’s novel. Judge Chin noted that “it is not clear
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whether the Lanham Act appliesto a case such asthisin
which the makers of a film are aleged to have misap-
propriated a literary work.” Nevertheless, the judge
ruled on the claim on its merits, saying “Even assuming
the Lanham Act appliesin thiscase. . . , no reasonable
jury could find that defendants falsely designated the
origin of ‘Groundhog Day’ by placing [their names] on
what was essentially [plaintiff’s] product.” This was so,
the judge explained, “Because the works at issue in this
case lack substantial similarity, [and thus] there is no ba-
sis for afinding of likelihood of confusion sufficient to
support a claim under section 43(a) of the Lanham Act.”

Finally, Judge Chin aso dismissed Arden’s state
law claims for unfair competition, unjust enrichment and
seeking an accounting. He did so on the grounds that
those claims are preempted by the Copyright Act.

The judge did not appear to be without some
sympathy for Arden. “I can appreciate his frustration,”
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the judge said, “at seeing his idea of a man trapped in a
repeating day used, without his consent, in a movie that
has grossed more than $70 million, not one cent of
which he has received.” However, the judge added,
“ideas are not copyrightable, and the law has sought to
strike a balance between protecting origina works and
promoting further creativity, a balance that has resulted
iIn — even assuming defendants did copy Mr. Arden’'s
idea — a creative, entertaining work that is substantially
different from his expression of hisidea.”

Editor s note: Judge Chin's decision does not ask
readers to accept his characterizations of the novel and
movie. Instead, the opinion includes quite lengthy and
detailed synopses of both, so readers can draw their
own conclusions. In my opinion, Judge Chin’s conclu-
sions are absolutely correct. In addition, Judge Chin has
done a remarkably fine job of clearly and correctly do-
ing an infringement analysis — so much so that his
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approach ought to be used as a model by lawyers and
other judges called on to do such analyses. That is,
Judge Chin notes that copyright infringement requires
proof of two distinct things: “actual copying and im-
proper appropriation.” He explains that “Actual copying
may be established by direct evidence or by proof of de-
fendant’s access to plaintiff’s work and sufficient Smi-
larity between the works to support an inference of
copying.” | have emphasized the word “sufficient”
(Judge Chin did not) to call attention to the fact that the
judge did not say “substantial” similarity as other judges
(especialy in the Ninth Circuit) so often do. “Substan-
tial” similarity is essential to prove infringement, but
only in connection with the “improper appropriation”
step of the analysis. Concerning this step, Judge Chin
explained that “To establish improper appropriation,
plaintiff must also show that substantial similarity exists
with respect to protectible elements of the works.” To
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determine whether substantial similarity exists with re-
spect to protectible elements, it is necessary to dissect
the works at issue into their elements. In this case, Ar-
den dissected his novel and the movie into seven ele-
ments. plot, mood, characters, pace, setting, sequence of
events, and an assortment of other specific similarities.
Judge Chin then evaluated each of these elements to de-
termine whether they were protected by copyright, and
whether the movie's elements were substantially similar
to the novel’s. The judge did this element by element
and in detail. His conclusion was that “the only similari-
ties between One Fine Day and ‘Groundhog Day’ are
insubstantial or pertain to non-copyrightable ideas or un-
protected scenes a faire, and not to protected
expression.”
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Arden v. Columbia Pictures Industries, Inc., 908
F.Supp. 1248, 1995 U.S.Dist.LEXIS 18238 (S.D.N.Y.
1995) [ELR 18:3:5]

In plagiarism case involving Columbia Pictures
movie Higher Learning, federal District Court
rules that state law claims are preempted by Copy-
right Act, converts state law claims to one for copy-
right infringement, dismisses emotional distress
claim, and dismisses case against manager of theater
that had shown movie

Aspiring screenwriter Darryl Lamont Wharton
has received some “Higher Learning” on the fine art of
pleading a plagiarism case. Wharton claims that in 1991
he submitted his script “Caught Out There” to Columbia
Pictures and that Columbia and others had used his

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

script in 1995 in producing the movie “Higher Learn-
ing.” As a result, he filed suit in Maryland state court,
alleging alarge assortment of claims under state law.

Columbia promptly removed the case to federal
District Court, and then made a motion to dismiss those
state claims. Judge Joseph Young has granted Colum-
bia’'s motion. The judge explained that the “misrepre-
sentation, civil conspiracy, unjust enrichment, fraud,
tortious interference with prospective advantage, and
breach of contract clams asserted by Wharton are
‘equivalent’ to the right to prepare derivative works be-
cause each concerns the central alegation that Defen-
dants plagiarized his copyrighted screenplay. Thus these
claims are preempted by the Copyright Act.” As a re-
sult, Judge Young dismissed those clams, and con-
verted Wharton's case into one for copyright
infringement.
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The judge aso dismissed a state law claim for in-
tentional infliction of emotiona distress. Wharton had
alleged that “he trusted Defendants with his screenplay,
that they broke this trust by plagiarizing it, that they re-
fused to compensate him, and that he became distraught
and was unable to work creatively.” However, to be
successful, emotional distress claims must arise out of
“outrageous’ and “extreme”’ conduct; and Judge Y oung
concluded that the conduct alleged by Wharton failed to
meet this test. Moreover, alegations that the defendants
intended to plagiarize Wharton's screenplay were not
sufficient to show they “desired to cause him emotional
distress’ which is another required element of a success-
ful emotiona distress claim.

Finally, Judge Young dismissed Wharton's case
entirely asto the manager of a Maryland theater that had
shown “Higher Learning.” Wharton had not alleged that
the theater manager had participated in writing the

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

movie; he merely asserted that she had assisted in its
“dissemination” and had thereby contributed to his in-
jury. But the judge emphasized that the right allegedly
infringed in this case was Wharton’'s right to “prepare
derivative works’ based on his script, and he ruled that
the manager had not violated that right.

Wharton v. Columbia Pictures Industries, Inc., 907
F.Supp. 144, 1995 U.SDist.LEXIS 18666 (D.Md.
1995) [ELR 18:3:6]

Trademark law protects names of popular musical
recording groups, even if not registered, federal Dis-
trict Court rules in denying motion to dismiss in-
fringement action brought by two members of The
Impressions against two former members
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“The Impressions’ is a popular musical recording
group that began performing in the 1950s or early ‘60s.
Like many groups from that era, individual members
came and went; but the group carried on, under its origi-
nal name. Among those who left “The Impressions’ in
1961 or ‘62 were Arthur and Richard Brooks. In 1983,
however, Arthur and Richard began performing again
under the name “The Original Impressions Featuring the
Brooks Brothers.”

The Brooks Brothers' use of the name “The . . .
Impressions” triggered a dispute with Fred Cash and
other members of the original “Impressions’ over who
was entitled to use that name. Part of that dispute was
brought to the Trademark Trial and Appea Board and
part to afederal District Court in Tennessee. The Trade-
mark Trial and Appeal Board stayed the proceedings be-
foreit, pending outcome of the District Court case.
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The Brooks Brothers are the defendants in the
District Court, and they sought dismissal of the case on
the grounds that no valid claim for trademark infringe-
ment had been made against them. That motion has been
denied, however. Judge Curtis Collier has ruled that the
complaint filed by Cash and his co-plaintiffs contains
sufficient facts to justify the conclusion that they —
rather than the Brooks Brothers — own the trademark
“The Impressions.” Moreover, the judge noted that
“there is authority holding that the Lanham Act protects
names of popular musical recording groups even though
that name is not aregistered trademark.”

Editor s note: The authority cited by Judge Col-
lier for the proposition that trademark law protects
group names was the “Lynyrd Skynyrd” case, Grondin
v. Rossington , 690 F.Supp. 200 (S.D.N.Y. 1988)(ELR
11:4:16). Several other cases support this non-
controversial conclusion as well. “The Five Platters’
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have been the subject of many: Robi v. Five Platters,
Inc., 918 F.2d 1439 (9th Cir. 1990)(ELR 12:8:5); Robi
v. Five Platters, Inc., 838 F.2d 318 (9th Cir. 1988)(ELR
9:10:8); Five Platters, Inc. v. Cook, 491 F.Supp. 1165
(W.D.Pa. 1980)(ELR 2:24:7); Five Platters, Inc. v. Pur-
die, 419 F.Supp. 372 (D.Md. 1976). “The Kingsmen”
were involved in another: Kingsmen v. K-Tel Interna-
tional, Ltd., 557 F.Supp. 178 (S.D.N.Y. 1983)(ELR
5:2:8). And “The Drifters’ were the subject of yet an-
other: Marshak v. Green, 505 F.Supp. 1054 (S.D.N.Y.
1981)(ELR 3:1:1)

Cash v. Brooks, 906 F.Supp. 450, 1995 U.S.Dist.LEXIS
18798 (E.D.Tenn. 1995) [ELR 18:3:7]

District Court refuses to dismiss suit by Don King
Productions against restaurants and bars that
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intercepted and exhibited closed circuit telecast of
Chavez vs. Lopez championship boxing match with-
out paying subscription fees

Championship boxing matches have become valu-
able pay-per-view television programs, as well as live
arena events. At the arena itself, it is easy for fight pro-
moters to get paid: they ssimply put ticket-takers at arena
doorways and deny admission to those who haven't pur-
chased tickets. It is somewhat more difficult for promot-
ers to assure themselves they will be paid by those who
watch the fight on pay-per-view channels. Technology
helps, and the law does too. Famed boxing promoter
Don King is testing various legal theories, to see which
work best. And so far, he's been successful with them
all.

Don King Productions/Kingvision was the exclu-
sive Californialicensee of closed circuit TV rights to the
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Chavez v. Lopez championship fight in December 1994.
Boxing fans who wanted to watch the fight on closed
circuit TV were supposed to pay a subscription fee for
the privilege of doing so. But apparently, not all of them
did. TV signals, being what they are, had to travel from
the arena where the fight took place to their ultimate
destinations (the TV sets of subscribers) by means of
cables and satellites. And while it is not easy to inter-
cept such signals without permission, neither isit impos-
sible. For some, in fact, it is a challenge — like climbing
a high mountain just because it's there — as well as a
method to make or save a buck.

According to King, several restaurants and barsin
Cdlifornia intercepted the signals of the Chavez/L opez
fight, and then exhibited the fight to their customers
without permission or payment. As a consequence, King
has sued the owners of those restaurants and bars, aleg-
ing that their actions violated two provisions of federa
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cable law and constitute conversion and interference
with prospective economic advantage under California
state law.

The defendants moved to dismiss these claims,
but District Judge Thelton Henderson has denied their
motion. The judge has held that federal cable law gives
King the right to bring an “unlawful interception” law-
suit even though he is not a cable system operator.
Eventually, King may be limited to pursuing this claim
under just one of the two provisions asserted in his com-
plaint, because one provision prohibits interception of
cable transmissions and the other prohibits the intercep-
tion of satellite Signals, and thusfar it is not apparent
whether the defendants intercepted signals of the
Chavez/Lopez fight from cables or from satellites. But
for now, King has been permitted to pursue this claim.
The judge also refused to dismiss the state law claim for
conversion, ruling that California cases have permitted
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suits for conversion of intangible (as well as tangible)
property. Finally, the judge also refused to dismiss the
state interference with prospective advantage claim, be-
cause even though the allegations of the complaint were
“somewhat conclusory” with respect to this claim, the
judge was unable to conclude that King would be unable
to prove facts that would entitle him to recover under it.
Editor s note: The three claims dealt with in this
decision are the only ones the defendants sought to have
dismissed. Apparently, the complaint aleges another
clamaswell in“Count 1.” Presumably, that clam isfor
copyright infringement — namely, the unauthorized
public performance of the copyright-protected television
transmission of the fight. (This is only a presumption,
however, because the decision does not describe or even
refer to Count 1 at all.) A copyright infringement claim
appears to be King's best bet. If Count 1 isfor copyright
infringement, however, that would mean that the state

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

law claims for conversion and interference with eco-
nomic advantage claims would be preempted. In the
end, the preemption of those claims should not matter,
even to King, because under the copyright claim, King
would be entitled to recover his damages as well as the
defendants’ profits.

Don King Productions/Kingvision v. Lovato, 911
F.Supp. 419, 1995 U.S.Dist.LEXIS 20567 (N.D.Cal.
1995) [ELR 18:3:7]

California law  rather than New York law  ap-
plies in right of publicity case brought by actress
Bettie Page against distributor of videos of two of
her movies, on account of distributor s use of her
likeness in advertising for the videos, even though
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Page lived and worked in New York when movies
were made

Choice of law issues are procedural and technical,
and rarely seem to go to the heart of disputes in which
they are raised. Often, however, such issues do affect
the ultimate outcome of lawsuits. And that may be so in
aright of publicity case brought by actress Bettie Page
against the distributor of videos of two moviesin which
she starred back in the 1950s.

Page did not dispute (at least in connection with
the choice of law issue) that the distributor had the right
to distribute videos of the two movies, or that the dis-
tributor had the right to use photographic images taken
from the movies in connection with advertising for them.
However, the distributor used an art work “likeness’ of
Page (in addition to or instead of a photograph from the
movies) for the video advertising; and Page did object to
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that. She filed suit in Cdifornia, alleging that the dis-
tributor’s use of an art work likeness of her in connec-
tion advertising violates her rights under California’s
common law right of publicity and under Caifornia
Civil Code section 3344 (California's statutory right of
publicity). The distributor, on the other hand, contended
that because Page lived in New Y ork when the movies
were made, and made the movies there, New York’s
right of publicity law should be applied, not
Cdlifornia’s.

The reason the choice between California and
New York law makes a difference is that New York
does not have a common law right of publicity. New
York does have a statute prohibiting the unauthorized
use of a person’s “name, portrait or picture . . . for ad-
vertising purposes.” But the New York statute contains
a provision that explicitly permits the use of an artist’s
“name, portrait or picture. . . in connection with his. . .

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

productions.” In New Y ork, the phrase “portrait or pic-
ture” has been defined to include drawings, and thus it
appears that under New Y ork law, the distributor would
be free to use an art work likeness of Page in connection
with the sale of videos of her movies.

In response to a motion to determine which
state’s law should be applied in this case, federa Dis
trict Judge Richard Paez has ruled Cadlifornias law
should be used, rather than New York’s. Page is now a
resident of California, and though the movies were made
in New York, the video distributor is from the state of
Washington. New Y ork has no connection with the vid-
eos or their advertising art work. Moreover, Judge Paez
noted that as a general rule, right of publicity actions are
governed by “local” law, and when material is distrib-
uted in severa states, the state of the plaintiff’s domicile
“usually has the most significant relationship to the
action.”
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Page v. Something Weird Video, 908 F.Supp. 714, 1995
U.S.Dist.LEXIS 19203 (C.D.Cal. 1995) [ELR 18:3:8]

In copyright infringement suit by BMI and music
publishers, court rules that fact-finder must decide
whether music is publicly performed when played
on television sets located at tables in racetrack res-
taurant; court declines to rule on whether
homestyle receiver exemption applies where res-
taurant has several hundred television sets on
premises

On its face, the infringement suit brought by BMI
and severa music publishers against the operator of
Rockingham Park racetrack in Salem, New Hampshire,
IS just another enforcement action against a venue that
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publicly performs copyright-protected music without the
necessary license. BMI files dozens if not hundreds of
these cases every year. This case, however, has a deeper
dimension or two, and thus may help to define (or rede-
fine) the circumstances under which performances are
truly “public” as well as the proper scope of the so-
called “homestyle receiver exemption” (which is an ex-
emption from the usual requirement that licenses be ob-
tained for public performances of copyright-protected
songs).

These issues arose because Rockingham Park
racetrack has a restaurant and lounge area whose several
hundred tables and booths are equipped with 13-inch
television sets. The sets permit patrons to watch closed-
circuit transmissions of races, and over-the-air television
programs whose soundtracks include copyright-
protected songs, many of which are in the BMI reper-
toire. Rockingham was offered, but refused to sign, a
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BMI public performance license, and a copyright in-
fringement lawsuit was the consequence. In its defense,
Rockingham asserted that the television sets at its tables
and booths do not “publicly” perform music, and thus
no license is necessary. Rockingham also contended that
even if itstelevision sets do publicly perform music, it is
exempt from liability under section 115(5) of the Copy-
right Act which provides that copyrights are not in-
fringed by the public reception of transmissions “on a
single receiving apparatus of a kind commonly used in
private homes.”

On the “public” performance issue, BMI and
Rockingham disagreed about whether Rockingham’'s
television sets are more like the video booths that were
held to be places where “public’ performances occurred
In Video Views v. Studio 21 (ELR 13:3:16) or more like
hotel rooms that were held to be places where perform-
ances were not “public” in Columbia Pictures v.
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Professional Real Estate Developers (ELR 10:9:13).
BMI argued that the performances at Rockingham Park
were public “because the booths and tables containing
the television sets are located in public restaurants and
lounges and are in close physical proximity to the other
racetrack patrons.” BMI aso argued that “unlike a hotel
room, occupants of these booths and tables have no rea-
sonable expectation of privacy and all activities con-
ducted in these areas — including the broadcast of
over-the-air televison — is a public performance within
the view of others and within the meaning of the Copy-
right Act.” On the other hand, Rockingham Park argued
that “the television sets at issue are located at private
booths and tables and are provided primarily to view
those racing events transmitted through closed-circuit
television.” Although Rockingham conceded that “the
television sets may be tuned to receive over-the-air tele-
vison stations . . . it lacks control over the television
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sets because the customer occupying the booth or table
alone decides whether to change the channel from a
closed-circuit broadcast to view an over-the-air broad-
cast.” Rockingham also argued that “its booths and ta-
bles are legally analogous to hotel rooms where parties
view television with an expectation of privacy.”

District Judge Joseph DiClerico concluded that he
could not resolve this disagreement, in response to the
motion for summary judgment made by BMI. Instead,
Judge DiClerico ruled that whether a performance is
“public” or not is a“question for the finder of fact,” and
thus he denied BMI's motion. The judge aso denied
Rockingham’s motion for summary judgment based on
Its “homestyle receiver exemption” argument. However,
on this issue Judge DiClerico did not rule on the merits
of the argument. Rather, he smply said that since the
case could not be resolved on BMI’'s motion for sum-
mary judgment, he would leave “to another time the
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determination as to whether the ‘homestyle exemption’
would apply” if BMI is able to prove it is otherwise en-
titled to prevalil.

Editor s note: With due respect to Judge DiCler-
ico, he made this case more difficult than need be. There
was no factual dispute concerning the physical charac-
teristics of Rockingham’'s booths and tables;, and the
guestion of whether those booths and tables are “public”
Is one that is — or should be — a matter of law, to be
decided by ajudge rather than ajury. Moreover, it ought
to have been obvious that booths and tables in a restau-
rant are perfectly analogous to the “public”’ video booths
at issue in the Video Views case and nothing at al like
hotel rooms. Moreover, the “homestyle receiver exemp-
tion” is clearly inapplicable to Rockingham Park, be-
cause on its face, that exemption is available only for a
“gingle receiving apparatus’ — not even for two, let
alone hundreds of television sets.
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Broadcast Music, Inc. v. Rockingham Venture, Inc.,
909 F.Supp. 38, 1995 U.S.Dist.LEXIS 7711 (D.N.H.
1995) [ELR 18:3:9]

District Court dismisses defamation case filed by
televangelist Robert Tilton against ABC, Dianne
Sawyer and others, arising out of PrimeTime Live
segment entitled Men of God ; Tilton failed to
prove falsity and actual malice, court rules

When Judge Billy Michael Burrage was ap-
pointed to the federal bench in 1994, he inherited a case
that was high profile in his Oklahoma district. Two
years earlier, televangelist Robert Tilton had sued ABC,
Dianne Sawyer, and others for defamation, on account
of things that were said about Tilton and his ministry
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during a segment of “PrimeTime Live" entitled “Men of
God.” Tilton was so angry about the way in which he
was portrayed in that segment that he had sought a re-
straining order and preliminary injunction against the
network which would have prevented it from rebroad-
casting the piece. Judge Thomas Brett denied Tilton the
injunctive relief he had sought, in part because Judge
Brett found that Tilton had not demonstrated a substan-
tial likelihood he would recover on the merits of his
clams. (ELR 15:11:20) But Tilton pursued the case
nonetheless, seeking money damages.

Following discovery, ABC and its fellow defen-
dants made a motion for summary judgment, seeking
dismissal of the case entirely; and Tilton made a motion
of his own, seeking partial summary judgment. By then,
the case had been turned over to Judge Burrage;, and
Judge Burrage found no more merit in Tilton's claims
than Judge Brett had before him.
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In a lengthy decision that reviews the facts of the
case in considerable detail, Judge Burrage found that the
evidence showed that some of the statements about
which Tilton had complained were true; that Tilton had
failed to prove that other statements were false; and that
Tilton had not shown that the defendants knew of, or
recklessly disregarded, the falsity of still other state-
ments. In order to win a defamation case, a public figure
— which Tilton acknowledged he is — must prove that
the offending statements are false and that they were
made with knowledge of their falsity or with reckless
disregard for their falsity. Since Tilton had not proved
these things, Judge Burrage has granted ABC's motion
for summary judgment, and has entered judgment for the
defendants.
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Tilton v. Capital Cities/ABC Inc., 905 F.Supp. 1514,
1995 U.S.Dist.LEXIS 20389 (N.D.Okl. 1995) [ELR
18:3:10]

Federal court does not have subject matter jurisdic-
tion to hear claim by songwriter Philip Baptiste that
he alone wrote Sea of Love, and that George
Khoury s name was added to music publishing con-
tract surreptitiously and without Baptiste s
knowledge

“Federal jurisdiction in copyright contract casesis
a murky area of the law.” Judge Nauman Scott has so
written, in a case brought in federal District Court in
Louisiana by songwriter Philip Baptiste against George
Khoury. Baptiste asserts that he, and he alone, wrote the
successful song “Sea of Love’ in the late 1950s. In
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1959, Baptiste assigned his copyright in the song to Ka-
mar Publishing Company pursuant to a written contract
that contains George Khoury’s name in the space desig-
nating the writer. Since then, both Baptiste and Khoury
have been credited as the song's co-writers, and both
have received royalties in that capacity. But Baptiste
contends that Khoury's name was added to the Kamar
Publishing contract without his knowledge. In 1995,
Baptiste filed suit against Khoury in federal court, seek-
ing an injunction and amount equal to the royalties
Khoury has received from “Sea of Love” over the years.

Khoury made a motion to dismiss Baptiste's suit,
on the grounds that federal courts do not have subject
matter jurisdiction to hear such claims. In response to
that motion, the judge explained that federal courts have
jurisdiction to hear cases “arising under” the Copyright
Act. But not all cases involving contracts concerning
copyrighted works actually “arise under” that Act.
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Judge Scott observed that “When the face of the com-
plaint aleges both state contract issues and a resultant
infringement, the issue is often obscure, and contradic-
tory results have been reached by the courts.” A review
of existing precedents led Judge Scott to conclude that
“If resolution of the issue of state law will resolve the
copyright question, or if the copyright issue is merely in-
cidental, then state law should be applied [and federa
courts do not have jurisdiction]; but if the federa in-
fringement issue will require a separate and substantial
inquiry, then federal jurisdiction exists.”

Applying that principle to Baptiste's complaint,
Judge Scott found that “resolution of the state contract
fraud issue is principa and controlling in this case. If it
Is found that Khoury did not surreptitiously add his
name to the publishing agreement, but signed on with
Baptiste' s knowledge and consent, then Baptiste’'s claim
for royalties paid to Khoury under the contract will
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remain a question of state law. However, if Khoury
fraudulently collected royalties under this contract from
Kamar Publishing Company and its assigns that were
owed to Baptiste, the accounting and repayment that
may thereby become due can be reached by a state court
without reference to the Copyright Act.” For this reason,
Judge Scott has granted Khoury’s motion and has dis-
missed Baptiste' s suit.

Baptiste v. Khoury, 910 F.Supp. 277, 1996
U.S.Dist.LEXIS 288 (W.D.La. 1996) [ELR 18:3:10]

Briefly Noted:

Jury verdict against producer of prank televi-
sion show. A federal District Court in Puerto Rico has
denied a motion for a new trial made by the successful
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but disappointed plaintiffs in an action against the pro-
ducer of a segment for the Telemundo CATV television
program “TVO.” The jury awarded the plaintiffs a tota
of $65,000 in damages — an amount the plaintiffs as-
serted was “so low as to shock the judicial conscience.”
“TVO” consists of segments that capture, on hidden
cameras, unsuspecting individuals reacting to scenarios
intended to provoke humorous responses. In this case, a
mock ambulance driver left a completely bandaged “pa-
tient” at the plaintiffs home and identified him by a
name that was similar to that of the plaintiffs son. The
plaintiffs’ neighbors thought the prank was funny, but
the plaintiffs did not. The “patient’s’ father had a heart
attack later in the day, for which he had to be hospital-
ized, and the mother experienced mental suffering.
Nonetheless, the $65,000 jury verdict did not shock the
conscience of Judge Jaime Pieras. The judge agreed that
the defendants had been negligent and had caused
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damages. But, he explained, “the jury could have relied
upon the evidence which showed that Mr. Ramos Rosa
[the father] based upon his existing medical condition,
could have experienced the attack regardless of defen-
dants' negligence, and the plaintiff Lopez Vega [the
mother] would have experienced pain and suffering if
her husband had been hospitalized, regardless of defen-
dants negligence.” Rosa v., Telemundo CATV, Inc.,
907 F.Supp. 39, 1995 U.S.Dist.LEXIS 18311 (D.P.R.
1995) [ELR 18:3:11]

Trademark infringement re TV Land. A
federal District Court in lllinois has issued a preliminary
injunction barring Viacom from using the phrase “TV
Land” in connection with its network or retail opera-
tions, because that very phrase was previously used and
federally registered as a trademark by an Illinois
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company that operates retail stores selling merchandise
related to television networks, programs and characters.
Judge Brian Barnett Duff found that the Illinois retailer,
whose company name is “TV Land” and whose stores
are caled “TV Land” as well, was likely to prevail on
its trademark infringement clam, as a result of
Viacom's use of the “TV Land” phrase in connection
with its “Nick at Nite TV Land” network and on mer-
chandise which it intends to sell from stores such as
Nordstrom and Target. The evidence submitted to Judge
Duff showed that Viacom had actual knowledge of the
[llinois company’s use of the phrase, knew that the Illi-
nois company had registered the phrase as a trademark,
and had anticipated that Viacom's use of the phrase
might create confusion in the marketplace. TV Land,
L.P. v. Viacom International, Inc., 908 F.Supp. 543,
1995 U.SDist.LEXIS 19230 (N.D.IlII. 1995) [ELR
18:3:11]

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

Trademark registration for SportsChannel.
In an action filed by SportsChannel Associates against
the Commissioner of Patents and Trademarks, seeking
an order compelling the PTO to register the word
“SportsChannel” as a service mark for television pro-
gramming and production services, a federa District
Court in New Y ork has ruled that material issues of fact
exist concerning how the public perceives the word. The
public’'s perception is important because it determines
whether the word is generic (and therefore not eligible
for trademark registration as the PTO contends) or
whether instead it is descriptive (and thus eligible for
registration because it has acquired secondary meaning)
as SportsChannel Associates contends. For this reason,
federal District Judge Arthur Spatt denied motions for
summary judgment made by both parties (and has
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referred the case to Magistrate Michael Orenstein for
trial). SportsChannel Associates v. Commissioner of
Patents, 903 F.Supp. 418, 1995 U.S.Dist.LEXIS 15990
(E.D.N.Y. 1995) [ELR 18:3:11]

Trademark infringement and dilution. E. & J.
Galo Winery has been granted a permanent injunction
against the use of the name “Gallo” by a Mexican com-
pany in connection with that company’s sale of playing
cards and board games in the United States. Federal
District Judge Robert Coyle found that the Mexican
company’s use of the “Gallo” mark was likely to cause
consumer confusion, even though playing cards and
board games are different products from the wine and
cheese products sold by the Gallo Winery, because the
“Gallo” mark has become “extraordinarily strong and
distinctive.” As aresult, the Mexican company’s use of
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the mark violated the federal Lanham Act and also Cali-
forniatrademark and anti-dilution statutes. E. & J. Gallo
Winery v. Pasatiempos Gallo, S.A., 905 F.Supp. 1403,
1994 U.SDist.LEXIS 20889 (E.D.Ca. 1994) [ELR
18:3:11]

Division of copyright royalties from work-
made-for-hire in divorce. The Tennessee Court of Ap-
peals has held that royalties received by one spouse
from post-divorce sales of copies of a book written by
that spouse as a work-made-for-hire during marriage are
“marital property” under Tennessee law; and therefore,
the other spouse is entitled to haf of those royalties
even after the parties divorce. The book in question
was a work of non-fiction dealing with psychology, and
the publishing contract contemplated that revisions or
updates might become necessary in the future. The court
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ruled that any part of future royalties attributable to revi-
sions or updates created after the parties’ divorce would
not be marital property. Morey v. Morey, 1995
Tenn.App. LEXIS 813 (1995) [ELR 18:3:12]

Discharge of college basketball coach. A fed-
eral District Court in Kansas has refused to dismiss a
wrongful discharge lawsuit brought by the women’'s
basketball coach at Neosho County Community College
against the college and its athletic director. The coach
alleged that his employment contract was not renewed
because he had complained that the college was dis-
criminating against its women athletes in violation of
federal law. The coach aso asserted that the college's
failure to renew his contract violated Title IX (the fed-
eral law that prohibits sex discrimination by schools that
receive federal financial assistance) and the First
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Amendment. In response to a motion for summary judg-
ment made by the defendants, Judge Earl O’ Connor
ruled that the coach does have a private cause of action
against the college (though not its athletic director) un-
der Title IX (even though the coach had not exhausted
his administrative remedies under that statute), and that
the coach had stated a First Amendment claim against
the college because whether the college was discrimi-
nating against women athletes was a matter of public
concern. While Judge O’ Connor did dismiss the coach’s
breach of contract claim against the college (he was paid
through the end of the contract term), the judge did not
dismiss the coach’ s wrongful discharge claim against the
athletic director because there was a factual dispute over
whether the athletic director’s recommendation that the
coach’s contract not be renewed was “malicious, willful
or wanton.” Clay v. Board of Trustees of Neosho Cty.
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Comm.  College, 905 F.Supp. 1488, 1995
U.S.Dist.LEXIS 16652 (D.Kan. 1995) [ELR 18:3:12]

Sex discrimination claims by woman coach
against university. A federal District Court has granted
summary judgment to the University of North Carolina,
and has dismissed a sex discrimination case filed by El-
lyn Bartges, the former head softball coach and assistant
basketball coach of the University’s women's teams.
Bartges resigned her softball coaching job, because by
itself it did not pay her enough, when she was not re-
hired as an assistant basketball coach. She then sued the
University, asserting sex discrimination claims under the
Equal Pay Act, Title VII, Title IX, the due process and
egual protection clauses of the Constitution, and under
state law. Judge Robert Potter has granted the Univer-
sity’s motion for summary judgment. In a lengthy and
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factually detailed decision, Judge Potter has ruled that
Bartges falled to produce evidence that the University
had violated the Equal Pay Act, Title VIl or Title X in
its treatment of her. The judge also ruled that her consti-
tutional claims could be “easily dispensed with,” be-
cause the University “is not a person” within the
meaning of section 1983 of Title 42 of the United States
Code (the statute that gives federal courts jurisdiction to
hear certain constitutional claims), and because the Uni-
versity isimmune from suit for damages under the Elev-
enth Amendment. The judge also rejected Bartges' state
law claims, on the grounds that the University is im-
mune from suit for damages under the Eleventh Amend-
ment, and because if she were seeking injunctive relief,
she had failled to show sex discrimination. Bartges v.
University of North Carolina, 908 F.Supp. 1312, 1995
U.SDist.LEXIS 19469 (W.D.N.C. 1995) [ELR
18:3:12]
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Athletic eligibility rule under ADA. A federal
District Court in New York has denied a motion for a
temporary restraining order which would have permitted
a 19-year-old high school student to participate in high
school football games despite a state regulation that lim-
its athletic eligibility to those younger than 19 years of
age. According to the student’s mother, her son is men-
tally disabled, and that is why he was till in high school
at age 19. The mother clamed that the state violated the
Americans with Disabilities Act by enforcing its igibil-
ity rule against her son. But Judge Michael Telesca
ruled otherwise. He held that the ADA prohibits dis-
crimination on account of disabilities, while the digibil-
ity rule at issue barred the student from playing on
account of his age — not because of his disability.
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Reaves v. Mills, 904 F.Supp. 120, 1995 U.S.Dist.LEXIS
17175 (W.D.N.Y. 1995) [ELR 18:3:12]

Defamation. A defamation and interference with
contract lawsuit filed by the Miss Black Virginia Pag-
eant and its president against Associated Press has been
dismissed in response to AP's motion for summary
judgment. The lawsuit arose out of AP’ s wire transmis-
sion of an alegedly defamatory article that was reported
and originaly published by the Virginia-Pilot (a daily
newspaper that is an AP member). Federal District
Court Judge John Sprizzo ruled that “Under the so-
called wire defense doctrine . . . , the mere reiteration of
a news article published by a recognizable reliable
source of daily news cannot congtitute defamation by
endorsement, unless the story was reproduced in a negli-
gent manner.” In this case, there was no showing that
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the AP had been negligent in publishing the allegedly
defamatory statements. The judge also dismissed the
plaintiffs interference with contract claim, because
there was no evidence the AP had interfered with any
contractual relationships. Finally, the judge awarded the
AP $12,000 in sanctions against the plaintiffs, on ac-
count of their obstruction of discovery. Winn v. Associ-
ated Press, 903 F.Supp. 575, 1995 U.S.Dist.LEXIS
16339 (S.D.N.Y. 1995) [ELR 18:3:12]

Defamation. A defamation action against The
Village Voice has been dismissed by a federal District
Court in New York City, in response to the weekly
newspaper’s motion for summary judgment. The suit
was filed by John and Marilyn Chaiken, American emi-
gres who had moved from Boston to Israel and had
taken up residence in Hebron on the West Bank. The
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article which triggered the lawsuit was subtitled “Is-
ragl’ s Jewish Terrorists,” and it portrays the Chaikensin
an alegedly defamatory manner. Nonetheless, Judge
Shira Scheindlin dismissed the case, because the article
related to a matter of public concern and The Village
Voice had not acted in a “grossly irresponsible manner.”
The author of the article had published more than a
dozen articles for national publications and the Voice,
and none had ever before been the target of a defama-
tion lawsuit. The judge also dismissed a claim for inflic-
tion of emotional distress, because such clams too
require a showing of “grossirresponsibility” by the pub-
lisher. Chaiken v. VV Publishing Corp., 907 F.Supp.
689, 1995 U.S.Dist.LEXIS 15517 (S.D.N.Y. 1995)
[ELR 18:3:13]
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Defamation. A federa District Court in New
York City has denied a motion for summary judgment,
made by Time magazine, a professiona photographer
and the photographer’s agency, in a defamation action
brought by a Brazilian woman who was identified as a
prostitute in a photograph and caption published in Time
to illustrate an article entitled “The Skin Trade.” The
plaintiff acknowledged that she once had been a prosti-
tute, but she claimed that she had reformed, married and
moved to a new community. Since the plaintiff once had
been a prostitute, Time and the other defendants sought
summary judgment on the grounds that the photograph
and caption were “substantially true” as a matter of law,
and that plaintiff’s reputation was so notorious and
widespread that she was “libel-proof.” Judge John
Sprizzo has denied the motion however. The judge ruled
that disputed issues of fact exist on both the “substantial
truth” question and on the question of whether the
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plaintiff is “libel-proof.” DaSilva v. Time Inc., 908
F.Supp. 184, 1995 U.S.Dist.LEXIS 18879 (S.D.N.Y.
1995) [ELR 18:3:13]

Copyright attorneys fees. A federal District
Court in Florida has held that in a copyright case, an Of-
fer of Judgment — under Rule 68 of the Federal Rules
of Civil Procedure — in a stated “total amount” in-
cludes attorneys fees, unless the Offer provides other-
wise. The issue arose in a case brought by BMI against
a restaurant, because the restaurant made an Offer of
Judgment “in the total amount of Five Thousand Dol-
lars.” BMI accepted the offer and then sought attorneys
fees. The restaurant objected, saying the $5,000 in-
cluded fees, and the court agreed. Judge Elizabeth
Kovachevich explained that in the absence of a state-
ment to the contrary, a Rule 68 Offer of Judgment
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includes “costs,” and that section 505 of the Copyright
Act authorizes an award of attorneys fees “as part of
costs.” Thus, in copyright cases, an Offer of Judgment
includes attorneys fees, unless the Offer states other-
wise. Broadcast Music, Inc. v. Dano s Restaurant Sys-
tems, Inc., 902 F.Supp. 224, 1995 U.SDist.LEXIS
15367 (M.D.Fla. 1995) [ELR 18:3:13]

Statutory damages and attorneys fees for ille-
gal cable decoders. NewChannels Corporation has
been awarded $10,000 in statutory damages and attor-
neys fees of $1,780 — in addition to $19,200 in actual
damages previoudy awarded — against the user of un-
authorized cable television decoders, pursuant to 47
U.S.C. section 553. The award was made by federa
District Judge Thomas McAvoy. The defendant had de-
faulted and failed to defend NewChannels suit with
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respect to the liability or damages issues. NewChannels
Corp. v. Koplik, 903 F.Supp. 333, 1995
U.S.Dist.LEXIS 16230 (N.D.N.Y. 1995) [ELR 18:3:13]

Transfer of suit alleging breach of blues re-
cordings licensing agreement. A federa District Court
in Mississippi has transferred to the District Court in
Tennessee a lawsuit filed by Fat Possum Records
against Capricorn Records. The Mississippi suit was
transferred to Tennessee, because Capricorn had filed a
suit in Tennessee against Fat Possum before Fat Possum
had sued Capricorn in Mississippi. The Mississippi
court applied the “first to file” rule in deciding which
court should try the case. Both lawsuits involved the
same dispute: Fat Possum contends that Capricorn
breached a licensing agreement by failing to pay ad-
vances and royaties when due, while Capricorn
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contends the licensing agreement had been modified. Fat
Possum produces master recordings of blues artists, and
the licensing agreement at issue is one by which Fat
Possum authorized Capricorn to make and sell CDs and
cassettes of those masters. Fat Possum Records, Ltd. v.
Capricorn Records, Inc., 909 F.Supp. 442, 1995
U.SDist.LEXIS 18989 (N.D.Miss. 1995) [ELR
18:3:13]

Jurisdiction in defamation action against Ca-
nadian Broadcasting Corp. In a defamation case filed
by an Orthodox Jewish rabbi as aresult of areport aired
by the Canadian Broadcasting Corporation (CBC), an
excerpt from which was then rebroadcast in the United
States by CNN, a federal District Court in New Y ork
City has held that federa courts do not have subject
matter jurisdiction over the CBC or its employees.
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Judge Mariam Cedarbaum noted that the exclusive basis
for federal jurisdiction over “foreign sovereigns’ is the
Federa Sovereign Immunities Act; and that Act makes
“foreign states . . . immune from the jurisdiction of the
courts of the United States.” The Act defines “foreign
state” to include a corporation which is an “organ of a
foreign state.” The CBC isa“crown corporation” that is
“wholly owned by the Canadian government,” and thus,
Judge Cedarbaum concluded, it is immune from suit in
federal courts in the United States. The judge also ruled
that CBC's immunity extends to its employees acting
within the scope of their employment, because a suit
against such individuals “is the practical equivaent of a
suit against the sovereign directly.” Bryks v. Canadian
Broadcasting  Corp., 906 F.Supp. 204, 1995
U.S.Dist.LEXIS 17974 (S.D.N.Y. 1995) [ELR 18:3:14]
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Copyright jurisdiction and venue. An action a-
leging copyright, trademark, tort and contract claims
against EMI and severa individuals will proceed in fed-
eral District Court in New York City, because Judge
Robert Sweet has denied the defendants' motionsto dis-
miss for lack of persona jurisdiction and for change of
venue. The lawsuit arises out of a dispute over who
owns the renewal term copyrights to several songs. The
dispute is between songwriters Sandy Linzer and Denny
Randell, who claim that they own the renewa copy-
rights, on the one hand, and three of EMI’s music pub-
lishing companies and two former members of the
singing group the Four Seasons (and their lawyer) on the
other. Judge Sweet’s decision does not deal with the
merits of that dispute. It only concerns whether the case
should be heard in New York, as Linzer and Randell
wish, or in California, as the defendants wish. The judge
ruled that he has persona jurisdiction over the
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defendants, because they have sufficient contacts with
New Y ork and the case is based on transactions and ac-
tivity that allegedly occurred in New York. The judge
also declined to transfer the case to California, saying
that the defendants had not shown that the balance of
conveniences weighed in favor of changing venue.
Judge Sweet did however dismiss the case as against a
corporation that had once owned the Four Seasons, on
the grounds that the corporation had been dissolved be-
fore the transactions at issue in the case occurred. Lin-
zer v. EMI Blackwood Music, Inc., 904 F.Supp. 207,
1995 U.S.Dist.LEXIS 17020 (S.D.N.Y. 1995) [ELR
18:3:14]

Jurisdiction and venue in suit alleging breach
of management contract. In a breach of contract suit
brought by a New York City management company to

VOLUME 18, NUMBER 3, AUGUST 1996



ENTERTAINMENT LAW REPORTER

collect unpaid fees from a Houston television newsman,
afederal District Court in New York has held that it has
personal jurisdiction over the newsman, that venue is
proper in New York, and that the case should not be
transferred to Texas. Persona jurisdiction over the
newsman was based on New York’s long-arm statute,
which applied in this case because the newsman had re-
tained the management company to provide services in
New Y ork City, Judge Peter Leisure hasruled. Venuein
New York was proper, because the newsman had re-
fused to pay the management company on the grounds
that it had not properly performed; and since its services
were to be performed in New Y ork City, the newsman’s
clams arose there. The judge refused to transfer the
case to Texas, because the convenience of prospective
witnesses did not weigh heavily in favor of doing so.
Geller Media Management, Inc. v. Beaudreault, 910
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F.Supp. 135, 1996 U.SDistLEXIS 197 (SD.N.Y.
1996) [ELR 18:3:14]

Removal of book from library. A school district
in Kansas violated the First Amendment rights of its stu-
dents by removing a novel entitled Annie on My Mind
from school library shelves, a federal District Court has
ruled. The novel depicts afictional romantic relationship
between two teenage girls. It has received numerous lit-
erary awards and distinctions, including an American Li-
brary Association award for “Best of the Best” books
for young adults, and it contains no vulgarity, offensive
language or explicit sexua content. The Constitutional
standards for removing books from libraries on account
of their content was articulated by the United States Su-
preme Court in Board of Education v. Pico, 457 U.S.
853 (1982)(ELR 4:16:5). The plurality opinion in that
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case held that although books may be removed from li-
braries if they are “pervasively vulgar” or lacking in
“educational suitability,” it is unconstitutional to do so
in order to deny students access to ideas with which
school officials disagree. Earlier in this case, Judge Tho-
mas Van Bebber ruled that there were issues of fact
concerning the motives of the members of the board of
education of the Johnson County School District who
voted to remove Annie on My Mind from school librar-
ies, and therefore the judge denied a motion for sum-
mary judgment made by the students who brought the
case. (ELR 17:12:14) Following a four-day trial, how-
ever, the judge determined that the motives of the school
district board members ran afoul of the First Amend-
ment. The school board members testified they had
voted to remove the book because it was “ educationally
unsuitable.” However, the judge found that “ There is no
basis in the record to believe that these Board members
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meant by ‘educational suitability’ anything other than
their own disagreement with the ideas expressed in the
book. Here, the invocation of ‘educational suitability’
does nothing to counter-balance the overwhelming evi-
dence of viewpoint discrimination.” As a result, the
judge concluded that the school district members “re-
moved Annie on My Mind because they disagreed with
ideas expressed in the book . . . .” This made the re-
moval decision unconstitutional; and Judge Van Bebber
ordered the school district to return copies of the novel
to school libraries. Case v. Unified School District No.
233, 908 F.Supp. 864, 1995 U.S.Dist.LEXIS 18005
(D.Kan. 1995) [ELR 18:3:14]

Artists challenge of vendor licensing ordi-
nance. A New York City ordinance that requires street
vendors to be licensed does not violate the First
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Amendment rights of artists who wish to sell their apo-
litical works of fine art, afederal District Court has held.
This is so, Judge Miriam Cedarbaum has ruled, even
though the city limits the number of such permits to 853
and there is a three to five year wait to get one. Nor
does the ordinance deny fine artists equal protection of
the law, even though it exempts vendors of newspapers,
periodicals, books and pamphlets. Judge Cedarbaum
found the ordinance to be a content-neutral regulation
that furthers a substantial governmental interest; and
though the ordinance exempts sellers of written matter,
the judge concluded that the distinction between written
matter and fine art isnot irrational. As aresult, the judge
denied a motion, made by severa artists and an artists
rights organization, for a preliminary injunction that
would have barred the city from enforcing the ordi-
nance. Bery v. City of New York, 906 F.Supp. 163, 1995
U.S.Dist.LEXIS 15757 (S.D.N.Y. 1995) [ELR 18:3:15]
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INTERNATIONAL CASES

British judge grants summary judgment to singer
Shirley Bassey and David Bainbridge in copyright
and performer s rights case against record company
that claimed license to distribute records of Bassey s
recordings of songs from James Bond movies

Sir John Vinelott, sitting as a Judge in the Chan-
cery Division of the British High Court, has granted
summary judgment to singer Shirley Bassey and to
David Bainbridge in their lawsuit against a record com-
pany known as Icon Entertainment Plc. The suit arose
out of Icon's clam that it had acquired a license to
manufacture and distribute records of master recordings
Bassey had made in 1987, for a company owned by
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Bainbridge, of songs from “James Bond’ movies.
Bassey’'s agreement with Bainbridge's company gave
her the right to veto the distribution of records if she
were not satisfied with the masters. As things turned
out, she was not satisfied with them and Bainbridge's
company never made or distributed records itself for
that very reason.

The dispute between Bassey and Bainbridge (on
the one hand) and Icon (on the other) arose because
Icon asserted that it had obtained a license to make and
distribute the Bassey recording from a fellow named
Anthony Clarke who at one time was a co-shareholder
in Bainbridge's company and who apparently was the
producer of Bassey's recordings of “James Bond’
songs. Bassey and Bainbridge disputed the effectiveness
of the claimed license and sued Icon — Bainbridge for
infringement of the copyright in the recording, and
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Bassey for violation of her “performer’s rights’ under
British copyright law.

Judge Vinelott has granted a motion for summary
judgment in favor of Bassey and Bainbridge. The judge
found that the evidence relied on by Icon to prove it had
obtained a copyright license from Clarke showed in-
stead that the copyright was owned by Bainbridge's
company (which later assigned it to Bainbridge), rather
than by Clarke, and that Clarke's interest was ssimply a
contractual right to receive royalties as a producer which
did not give him ownership or co-ownership of the re-
cording’s copyright. Thus, Icon could not have obtained
a license from Clarke to make records; and if it make
and distribute any such records, doing so would infringe
Bainbridge' s copyright.
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In addition, the judge ruled that Bassey had the
right to prevent Icon from making records from the mas-
ters recordings of her performances of “James Bond”
songs, under the “performer’s rights’ provisions of the
British Copyright, Designs and Patents Act of 1988.
This Act makes it illegal to exploit recordings made
without the consent of the performer. Icon said that
Bassey had consented to master recordings being made
of her performances of “James Bond” songs, and thus it
argued that it could make records of those masters with-
out her further consent. But the judge rejected this argu-
ment. He noted that while she had consented to making
the masters, she had conditioned her consent to making
records of the masters on her approval of the masters —
and she never approved the masters. Thus, the judge
concluded, Bassey had not consented in the manner re-
quired by the performer’s rights provision of the Act,
and her rights would be violated if Icon made or sold
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records of the masters of her performances of “James
Bond” songs.

Bassey v. Icon Entertainment Plc., [1995] EMLR 596
(available in LEXIS Intlaw Library, Engcas File) [ELR
18:3:16]

WASHINGTON MONITOR

FCC adopts new rules for children s television, fol-
lowing agreement between broadcasters and chil-
drens TV advocates reached at White House

summit meeting; 3-hours per week of children s
programming is key feature

A dgignificant milestone has been reached in the
history of children’s television. For the first time ever, a
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“guota’ of sorts has been set — one that will induce
broadcasters to air three hours per week of educational
and informative programming aimed specifically at chil-
dren. This inducement will be provided by new rules
adopted by the Federal Communications Commission
shortly after broadcasters and children’s TV advocates
agreed to a compromise at a “summit” meeting in the
White House, convened by President Clinton himself.
The question of what, if anything, the law ought
to do about televison programming for children is a
guestion that has been debated for almost three decades.
Indeed, the very first article in the very first issue of the
Entertainment Law Reporter — an issue published
more than 17 years ago — was an article that reported
that the FCC had reactivated an inquiry into children’s
television that was seven years old at that time (ELR
Preview:1). Since then, Congress has enacted the Chil-
dren’s Television Act of 1990, in response to which the
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FCC adopted rules (ELR 13:3:20). And amendments to
those rules have been the subject of FCC consideration
since 1993 (ELR 15:1:26). Just last year, the FCC pro-
posed specific amendments to its children's TV rules
(ELR 17:4:33). But even those specifics failed to find a
consensus of support.

At the heart of the continuing debate was the
guestion of whether the FCC ought to require broadcast-
ers to air a specific number of hours per week of chil-
dren’s programming. The Children's Television Act of
1990 did not impose any such quota, but this is what
children’'s TV advocates wanted. Broadcasters con-
tended, a first, that a quota would be unconstitutional,
and they opposed it. The FCC’'s 1995 proposals did not
include a quota, and industry and advocacy groups ap-
peared to be deadlocked. At that point, the President
convened a White House “summit,” and the result was a
3-hour per week “quota’ — which the National
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Association of Broadcasters has said it will not contest
— in return for which broadcasters will receive more
predictable treatment from the FCC at license renewal
time. This compromise has now been incorporated into
new FCC rules which will take effect in September
1997.

The new rules have three important features. The
key feature — certainly the most newsworthy one — is
that broadcasters may fulfill their statutory obligation to
air programming for children by broadcasting three
hours per week of such programming. To qualify, pro-
grams must have as a significant purpose the educational
and information needs of children (16 years of age and
younger), must be regularly scheduled on a weekly ba-
sis, must be at least 30 minutes in length, and must be
broadcast between 7:00 am. and 10:00 p.m.

A second feature of the new rules is that broad-
casters must identify children’s programs as such when
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they are aired and to publishers of TV program guides.
Broadcasters also will have to prepare standardized chil-
dren’ s television reports, which must be put in their pub-
lic files and submitted to the FCC. These reports are
intended to help parents guide their children’s television
viewing and will allow the FCC and the public to moni-
tor broadcaster performance under the new rules.

The third feature is what broadcasters received in
return for their agreeing to these rules. The FCC has
adopted a guideline for the processing of license renew-
as. Under this guideline, broadcasters can receive staff-
level approval of their renewal applications by checking
a box on their renewal applications and providing sup-
porting information indicating that they have aired at
least three hours per week of qualifying children’s pro-
gramming. Three hours per week is not a hard and fast
guota however. The guideline also provides that broad-
casters can receive staff level renewa by showing that
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they have aired a package of different types of educa-
tional and informational programming that demonstrates
alevel of commitment to educating and informing chil-
dren that is at least equivalent to airing three hours per
week of children’s programming, even if the package
contains somewhat less than three hours of qualifying
programming. For this purpose, programs that are
shorter than 30 minutes or that are not regularly sched-
uled on a weekly basis can count. Broadcasters that do
not qualify for staff-level approval will have their re-
newa applications referred to the Commission itself
where they will have an opportunity to demonstrate they
have complied with the Children’s Television Act; and
In such cases, broadcasters will be able to rely, for ex-
ample, on their sponsorship of qualifying programs aired
by other stations and even on special nonbroadcast ef-
forts which enhance the value of children’s educational
and informational programming.
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In the Matter of Policies and Rules Concerning Chil-
dren s Television Programming, Revision of Program-

ming Policies for Television Broadcast Stations, MM
Docket No. 93-48 (1996) [ELR 18:3:17]

NLRB General Counsel concludes that AFM Phono-
graph Record Labor Agreement does not violate fed-
eral labor law, even though it requires non-AFM
orchestras to pay AFM scale wages to musicians
when they make recordings to be released by AFM
signatory record companies; General Counsel ad-
vises NLRB Regional Director to dismiss charge
made by Seattle Symphony Orchestra (whose musi-
cians are not AFM members) as a result of require-
ment that Orchestra pay AFM scale to its musicians
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in order to have its recordings released by AFM sig-
natory record companies

The Seattle music scene is synonymous with
Grunge — the band Nirvana and the late Kurt Cobain,
its most famous performers. But Seattle music has a
classica side too. The city has its own symphony or-
chestra, and it “has become one of the best in the United
States,” according to some. The Seattle Symphony Or-
chestrais completely unique in one important respect: it
is the only professional orchestra in the United States
whose musicians are not represented by the American
Federation of Musicians. The Orchestra' s musicians are
represented by a different union, the Seattle Symphony
and Opera Players Organization. The Orchestra and the
Seattle Players Organization have a collective bargain-
ing agreement that covers recordings (as well as live
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performances). And therein lies the rub, insofar as the
Seattle Symphony is concerned.

Here's why: for 50 years or more, recordings
have been made pursuant to a collective bargaining
agreement — known as the Phonograph Record Labor
Agreement — between the American Federation of Mu-
sicians and virtualy all record companies. The current
Agreement was negotiated between the AFM and six
major record companies, and then it was signed by 1600
more record companies, “apparently on a me-too basis.”
Paragraph 17 of that Agreement prohibits signatory re-
cord companies from making records from masters ac-
quired or licensed from others unless the musicians were
pad AFM scale (or more). The collective bargaining
agreement between the Seattle Symphony and the Seat-
tle Players' Organization requires the Symphony to pay
its musicians less than AFM scale. The Sedttle Sym-
phony has tried to get record deals with AFM signatory
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record companies, but those companies have told the
Symphony that in order to make such a dedl, the Sym-
phony would have to pay its musicians the equivalent of
AFM scale rather than the lesser amount required by the
Symphony’s collective bargaining agreement with its
musicians own union. However, the Symphony has not
been able to get an AFM-signatory record company to
pay “nearly enough money to cover the full labor cost of
making any recordings’ at AFM scale rates.

Caught on the horns of this dilemma, the Sesttle
Symphony filed a charge with the Regional Director of
the National Labor Relations Board, asserting that Para-
graph 17 of the AFM Phonograph Record Labor Agree-
ment violates Section 8(e) of the Nationa Labor
Relations Act. That section makes it illegal for a union
and an employer to enter into any agreement to cease
doing business with another person. According to the
Symphony, the AFM Phonograph Record Labor
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Agreement is just such an agreement, because it has had
the effect of preventing virtually al record companiesin
America from doing business with the Sesttle
Symphony.

In response to the Symphony’s charge, the Re-
gional Director turned to the NLRB’s General Counsel
for advice; and the General Counsal’s Office has now
responded. In the opinion of the Genera Counsdl, the
AFM Phonograph Record Labor Agreement does not
violate Section 8(3) of the Act. This is so, the General
Counsel has concluded, because “Not all agreements re-
sulting in a cessation of business are subject to Section
8(e).” Rather, “Union standards subcontracting clauses .
.. are. .. lawful.” A “union standards subcontracting
clause” is a collective bargaining agreement clause that
requires employers to use subcontractors who pay their
own employees the same amount of money that the em-
ployer itself would have paid its employees, if the
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subcontracted work had been done by the employer
rather than by a subcontractor. The NLRB has acknowl-
edged that union standards subcontracting clauses do
fall within the literal wording of Section 8(e) — and thus
would seem to be prohibited. But the NLRB has rea-
soned that “It is now well settled that provisions of
collective-bargaining  agreements  prohibiting  the
contracting-out of unit work are lawful if they are aimed
a the primary and permitted object of protecting and
preserving unit work and standards and do not have as
their real target the imposition of a boycott on third par-
ties who do not recognize or have a contract with the
contracting union.”

In determining whether a clause is designed to
“preserve unit work,” the NLRB and courts have looked
at whether the signatory-employer and its subcontractor
are really “joint employers’ of those workers who actu-
aly are on the subcontractor’s payroll. In the Sesttle
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Symphony case, the NLRB General Counsel found that
AFM signatory record companies and orchestras are
“joint employers’ of orchestra musicians, for three rea-
sons. First, the Phonograph Record Labor Agreement so
provides. Second, the Agreement determines aimost all
of the musicians' terms and conditions of employment.
And third, the record companies retain control over the
production of the master recordings.

Based on these findings, the Genera Counsel
concluded that “Paragraph 17 can function to preserve
unit work, by preventing signatory record companies
from subcontracting to . . . orchestras which pay sub-
standard wages and benefits. All that Paragraph 17 does
IS to require that a company that does business with a
signatory company guarantee that the total compensa-
tion . . . provided to the musicians is equal to the total
cost of the compensation provided under the [Phono-
graph Record Labor Agreement]. Thus, if the [Seattle
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Symphony Orchestra] wishes to do business with a sig-
natory record company, the record company becomes
the joint employer of the symphonic musicians and co-
determines their terms and conditions of employment by
virtue of the [Agreement]. Thus, Paragraph 17 is a pri-
mary union standards work preservation clause and does
not violate Section 8(e).”

American Federation of Musicians (Seattle Symphony
Orchestra), NLRB General Counsel Case 19-CE-96,
1996 NLRB GCM LEXIS 14 (1996) [ELR 18:3:18]

DEPARTMENTS

In the Law Reviews:
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The Duke Law Journa has published its Twenty-
Seventh Annual Administrative Law Issue with the fol-
lowing broadcasting articles:

The Public s Airwaves: What Does the Public Interest
Require of Television Broadcasters? by Reed E. Hundt,
45 Duke Law Journal 1089 (1996)

Media Filters, the V-chip, and the Foundations of
Broadcast Regulation by JM. Bakin, 45 Duke Law
Journal 1131 (1996)

Private Interests in Public Interest Programming: An

Economic Assessment of Broadcaster Incentives by
James T. Hamilton, 45 Duke Law Journal 1177 (1996)

Into the Woods: Broadcasters, Bureaucrats, and Chil-
dren s Television Programming by Ronad J. Kro-
toszynski, Jr., 45 Duke Law Journal 1193 (1996)
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The Cardozo Arts & Entertainment Law Journal has
published Volume 14, Number 1 with the following
articles:

Copyright and Computer Programs: It s All in the Defi-
nition by William F. Patry, 14 Cardozo Arts & Enter-
tainment Law Journal 1 (1996)

Artistic Parody: A Theoretical Construct by Sherri L.
Burr, 14 Cardozo Arts & Entertainment Law Journal 65
(1996)

The Precarious Balance: Moral Rights, Parody, and
Fair Use by Geri J. Yonover, 14 Cardozo Arts & Enter-
tainment Law Journal 79 (1996)
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The Art of Making Law from Other People s Art by
Bruce Rogow, 14 Cardozo Arts & Entertainment Law
Journal 127 (1996)

Copyright and the Legislative Process: A Personal Per-
spective by William F. Patry, 14 Cardozo Arts & Enter-
tainment Law Journal 139 (1996) (The Second Annual
Tenzer Distinguished Lecture in Intellectual Property)

Trademark Protection in China: Trends and Directions
by Paul B. Birden, Jr., 18 Loyola of Los Angeles Inter-
national and Comparative Law Journal 431 (1996)

Analysis of the European Court of Justice s Decision
on Competence in the World Trade Organization: Who
Will Call the Shots in the Areas of Services and Intel-
lectual Property in the European Union? by James J.
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Callaghan, 18 Loyola of Los Angeles International and
Comparative Law Journal 497 (1996)

Can Mickey Mouse Prevail in the Court of the Monkey
King? Enforcing Foreign Intellectual Property Rights
in the People s Republic of China by Jll Chiang Fung,
18 Loyola of Los Angeles International and Compara-
tive Law Journal 613 (1996)

Has Hockey Been Checked from Behind North of the
Border? Unruh, Zapf, and Canada s Participant Liabil-
ity Standard by Geoffrey M. Moore, 18 Loyola of Los
Angeles International and Comparative Law Journa 641
(1996)

Trademark Piracy in Latin America: A Case Study on
Reebok International Ltd. by Samantha D. Slotkin, 18
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Loyola of Los Angeles International and Comparative
Law Journal 671 (1996)

The Journal of Art and Entertainment Law, published by
DePaul University College of Law, 25 East Jackson
Blvd., Chicago, IL 60604, has issued Volume 6, Num-
ber 2 with the following articles:

Television Values and the Values of Our Children by
Newton N. Minow, Journa of Art and Entertainment
Law 193 (1996) (for address, see above)

Big Foot, Johnny Carson and the First Amendment by
Paul M. Levy, 6 Journal of Art and Entertainment Law
207 (1996) (for address, see above)
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The Federal Trademark Dilution Act of 1995 by David
Sven Villwock, 6 Journal of Art and Entertainment Law
213 (1996) (for address, see above)

Are They Graffiti Artists or Vandals? Should They Be
Able or Caned?: A Look at the Latest Legislative At-
tempts to Eradicate Graffiti by Lori L. Hanesworth, 6
Journal of Art and Entertainment 225 (1996) (for ad-
dress, see above)

The Telecommunications Act of 1996 by Catherine
Cook, 6 Journal of Art and Entertainment 237 (1996)
(for address, see above)

Chicago Professional Sports Limited Partnership v.
National Basketball Association: A Fan-Friendly Deci-
sion? by Fredrick B. Weber, 6 Journal of Art and Enter-
tainment 247 (1996) (for address, see above)
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Palmer v. Mount Vernon Township High School Dis-
trict 201 by Timothy G. Franzen, 6 Journal of Art and
Entertainment 261 (1996) (for address, see above)

Pfister v. Shusta by Terry Schiff, 6 Journal of Art and
Entertainment 267 (1996) (for address, see above)

Pahulu v. University of Kansas by Fredrick B. Weber, 6
Journal of Art and Entertainment 271 (1996) (for ad-
dress, see above)

The Third Circuit s New Test Provides an Alternative
to Urning Secondary Meaning in the Market by Gracia
Maria Shiffrin, 6 Journal of Art and Entertainment 275
(1996) (for address, see above)
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The Marquette Sports Law Journa has published Vol-
ume 6, Number 2 with the following articles:

African-American Student-Athletes: Marginalizing the
NCAA Regulatory Structure? by Timothy Davis, 6 Mar-
guette Sports Law Journal 199 (1996)

If You Let Me Play Sports by Marilyn V. Y arbrough, 6
Marqguette Sports Law Journal 229 (1996)

Black Women, Gender Equity and the Function at the
Junction by Alfred Dennis Mathewson, 6 Marquette
Sports Law Journal 239 (1996)

Sports Agents, Role Models and Race-Consciousness
by Kenneth L. Shropshire, 6 Marquette Sports Law
Journal 267 (1996)
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Performing in a Racially Hostile Environment by
Phoebe Weaver Williams 6 Marquette Sports Law
Journal 287 (1996)

When the Whites Go Marching In? Racism and Resis-
tance in English Football by Steve Greenfield and Guy
Osborn, 6 Marquette Sports Law Journal 315 (1996)
Citizenship Based Quota Systems in Athletics by Martin
J. Greenberg and James T. Gray, 6 Marquette Sports
Law Journal 337 (1996)

Racism in Sports: A Question of Ethics by Paul M. An-
derson, 6 Marquette Sports Law Journal 357 (1996)

Ethnic Team Names and Logos-Is There a Legal Solu-
tion? by Cathryn L. Claussen, 6 Marquette Sports Law
Journal 409 (1996)
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The Merger and Acquisition Provisions of the ALI Cor-
porate Governance Project as Applied to the Three
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