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LEGAL AFFAIRS

The Case of the Lost Exemption:
Antitrust Law May Apply to NFL/ESPN Deal
by Philip R. Hochberg
A recent letter from the Department of Justice to Senator Arlen Specter of Pennsylvania has suddenly raised
questions about the scope of the key statute dealing with
sports broadcasting. The letter took the position that the
NFL's contract with ESPN is not protected by the exemption in the 1961 Sports Broadcasting Act. The issue
centers on some ambiguous language in that 1961 law.
And it may have set a Justice Department interpretation
at odds with one by the Federal Trade Commission.
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Some History
In 1961, Congress, at the request of the NFL, passed
an antitrust amendment allowing football, baseball, basketball and hockey leagues to pool the TV rights of their
member clubs and sell those rights as a joint entity. The
legislation exempted any league sale of rights from attack. (The NCAA's absence from this exemption was in
part responsible for the NCAA's loss in NCAA v. University of Oklahoma, 468 U.S. 85 (1984) (ELR 6:4:3).)
When the NFL led the fight to get the exemption 27
years ago, a young, newly elected commissioner named
Pete Rozelle was the league's key spokesman. His--and
Congress'-- basic concern was that the fledgling American Football League could sell a league-wide package,
but the NFL couldn't, due to a 1953 court decision in
U.S. v. National Football League, 116 F.Supp. 319
(E.D.Pa. 1953).
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A subsidiary question arose and was quickly dismissed
by Rozelle and Herbert Maletz, chief counsel to the
House Antitrust Subcommittee, in the following
exchange:
"Mr. Maletz: You understand, do you not, Mr. Rozelle, that this bill covers only the free telecasting of
professional sports contests, and does not cover pay
TV? "
"Mr. Rozelle: Absolutely."
When the committee report came out in September
1961, it said: "The exemption ... applies to the sale or
transfer of rights in the sponsored telecasting of games.
The bill does not apply to closed circuit or subscription
television." And indeed, the language of the law spoke
of "sponsored telecasting." But, at the time, no one
looked behind any of those words.
Some Questions
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Did Congress mean to require sponsorship? Suppose
PBS purchased a package. Would it stand outside the
exemption because it couldn't carry commercials?
At that time, in 1961, the FCC was using the term
"subscription television" to refer to over-the-air pay TV
stations, not cable. Was Congress adopting the FCC
definition?
By 1961, cable television was already starting to use
sports as a subscriber inducement. Was cable deliberately ignored in the legislative consideration? Heavyweight championship fights had been carried by cable
systems in the '50s. Cable as an industry was thriving,
serving hundreds of thousands of subscribers at the time
the law was passed.
What about all the things that are not "sponsored telecasting," but also are not "closed circuit" or "subscription television"? Here it is necessary to distinguish
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among "superstations," basic cable networks, and pay
TV. For example, the NBA's contract with Turner
Broadcasting for a league-wide package of broadcasts
over superstation WTBS is "sponsored telecasting."
WTBS, though seen in 40-million homes, is an Atlanta
television station, channel 17. The contract is for sponsored telecasting over a single outlet. By contrast, ESPN
and USA Network are both advertiser-supported cable
networks, usually offered by cable television systems as
part of their basic package. HBO, on the other hand, is
usually offered on a separate-fee basis, much more akin
to "subscription TV."
In the nearly three decades since the law was passed,
these questions may have come up in lawyers' minds,
but never officially in Congress or at the federal level.
All the other major professional sports leagues--Major
League Baseball, the NBA, the NHL, and even the
United States Football League--had contracted in the
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past few years with either ESPN or USA. The NFL's entry into cable, however, was a different story, both from
an economic and legal standpoint.
The NFL was the last of the major sports to contract
with cable and is the "crown jewel" of television sports.
Also, because of the 1953 decision, the NFL arguable
could not sell any pooled package without the statutory
exemption. If the sale wasn't exempt, maybe it wasn't
lawful. Where ESPN falls in the statutory scheme is the
critical question.
Justice Department Interpretation
In its letter to Senator Specter, the Justice Department
recognized that an interpretation problem exists because
ESPN does not fit neatly into the definition. It is, said
Justice, "something of a hybrid," because it receives
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some payments from advertising and some payments
from subscriber fees.
Sitting on the horns of a dilemma, Justice felt a little
uncomfortable. Suppose the majority of ESPN's revenue
came from advertising? Suppose it rose to two-thirds?
Or to ninety percent? How did local advertising sales fit
in the mix? In a footnote, the Department marched up
the hill of interpretation and then turned and marched
right back down:
"The question arises of how much advertiser support
(or how little viewer support) is enough to satisfy the
exemption. There seems to be no definitive answer."
So much for taking a strong position!
The Department said it was constrained by a number of
factors. Traditionally, antitrust exemptions are narrowly
construed. (See Group Life & Health Ins. Co. v. Royal
Drug Co., 440 U.S. 205 (1979).) Moreover, Rozelle's
one-word answer to Maletz' question also swayed the
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conclusion. Justice did conclude, however, that both the
concept of narrow construction and "policy grounds"-Rozelle had committed himself to legislation covering
"free telecasting"--required it to come down on the side
of no exemption. Moreover, it said, Congress could always expand the exemption if it saw fit.
The Department then reminded all its fans that it really
didn't decide the bottom line of any case. The fact that
the sale is not exempted from the antitrust laws does not
mean that it violates the law; it just means that the practice is governed by general antitrust concepts. Given the
scope of the NFL's deal with ESPN--eight Sunday night
regular season games--it remains to be seen if there is
anything anticompetitive about the contract, in any case.
Federal Trade Commission Views
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In October of last year, the Federal Trade Commission
told the Senate Judiciary Committee that it did not necessarily view the NFL's ESPN contract as outside the
antitrust exemption. The FTC's letter might raise questions as to whether the two major enforcers of the antitrust laws are operating off the same page.
In fact, the FTC seemed to start from a different premise than Justice. The FTC said it was "arguable" that
Congress did not intend to use an expansive definition;
this implies a threshold conclusion that the contract fell
within the exemption. The FTC felt that "too narrow a
reading of the exemption" could result in " unexpected
consequences." To limit the exemption might find the
NFL unwilling to consider what the Commission called
"alternative suppliers" of sports--such as ESPN.
The Issue's Significance
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Without the exemption, leagues conceivably "pool at
their peril." The NCAA did it for TV and was held to
have violated the antitrust laws. But no one ever challenged the North American Soccer League when it
pooled for TV--and soccer was never covered by the exemption. (Only football, baseball, basketball and hockey
are.) Outside of the "sponsored telecasting" exemption
therefore, the usual antitrust examination must take
place.
Is this the proverbial tempest in a teapot? The case can
and will be made that the NFL's ESPN contract simply
doesn't violate the law under traditional antitrust analysis. But that might be said to beg the question--for if
ESPN is held to be "sponsored telecasting," no antitrust
analysis would have to be made.
Philip R. Hochberg is a Washington, D.C., attorney in
the firm of Baraff Koerner Olender & Hochberg, and
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represents various college and professional sports interests. He is a member of the Advisory Editorial Board of
the Entertainment Law Reporter and is regular contributor to Sports inc. The Sports Business Weekly, where
this article also appeared. Reprinted by permission of
Sports inc. The Sports Business Weekly.
[ELR 10:2:3]
____________________
RECENT LEGISLATION AND REGULATIONS

Player agent regulation statutes are enacted in Georgia, Indiana, Iowa, Kentucky, Minnesota, Ohio and
Tennessee
Seven states have enacted new statutes regulating
player agents. The seven -- Georgia, Indiana, Iowa,
Kentucky, Minnesota, Ohio and Tennessee -- follow in
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the footsteps of Texas, Louisiana, and Alabama, all of
which added such statutes to their books in 1987 (ELR
9:8:7); Oklahoma, which enacted its agent law in 1985
(ELR 8:2:3); and California, which pioneered in the
agent regulation field with a statute in 1981 (ELR
5:10:3).
The seven new laws fall into two broad categories:
those that require agents to register (Georgia and Iowa);
and those that do not require registration but which do
prohibit and/or require certain kinds of activities (Indiana, Kentucky, Minnesota, Ohio and Tennessee).
Georgia
Georgia's law is known as the "Georgia Athlete Agents
Regulatory Act of 1988." It was Senate Bill 423 and is
found in Title 43 of the Official Code of Georgia Annotated at Chapter 4A. The Act creates a six-member
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Georgia Athlete Agent Regulatory Commission, and requires athlete agents to register with that Commission.
An "athlete agent," Within the meaning of the Georgia
law, is a person who recruits a Georgia-resident college
athlete to enter into an agent contract, professional
sports services contract, or obtains employment for an
athlete with a professional sports team. Registrations
will be valid for two years, and will require a fee (to be
determined by the Commission) and the posting of a
$100,000
bond.
The substantive heart of the Georgia law appears to be
section 43-4A-16 which requires agents who intend to
sign athletes to agent contracts before their collegiate
eligibility has expired to notify the Commission in writing at least 30 days in advance of doing so. The Commission will then notify the athletic director at the
athlete's university. Prior to actually signing the athlete,
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the agent is prohibited from doing anything which may
jeopardize the athlete's collegiate eligibility. A violation
of this section results in the agent being liable to the athletic association of the athlete's university "in the amount
of the bond" whether or not the athlete loses any college
eligibility.
Commission members are to be appointed by September 1, 1988. The remaining provisions of the Act take
effect on January 1, 1989.
Iowa
Iowa's new law is known as the "Registration of Athlete Agents Act," and originated as House File 2432 in
the 72nd General Assembly. The Act requires agents to
register with the Iowa Secretary of State before contacting athletes enrolled in colleges in Iowa concerning the
possibility of representing such athletes. Iowa licensed
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attorneys are not considered agents by the Act, "unless
the attorney also represents the student athlete in negotiations for an agent contract."
Agent contracts must be on forms approved by the
Secretary of State, and among other provisions, must
warn athletes that they may jeopardize their student athlete eligibility by entering into such contracts.
Agents who reside outside of Iowa are expected to register. In addition, however, a non-resident must enter
into an agreement with an Iowa-resident registered agent
pursuant to which the resident-agent acts as attorney-infact for the non-resident for the service of process in any
action involving the non-resident.
In order to register, an agent must pay a "reasonable
registration fee" and post a $25,000 bond.
The Act also prohibits agents from engaging in conduct
which causes athletes to violate NCAA rules governing
the relationship between athletes and agents, and
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prohibits agents from entering into agreements with student athletes until after their collegiate eligibility has
expired.
Agent contracts negotiated by agents who violate the
Act are void, and in such cases, the agent does not have
the right to be repaid anything given to the athlete before
the athlete's collegiate eligibility expired.
Violations of the Act are classified as a "serious misdemeanor" and also subject an agent to a $10,000 civil
penalty.
The Act became effective July 1, 1988.
Indiana
The new Indiana statute was House Enrolled Act No.
1015 in the 2nd Regular Session of the 105th General
Assembly and is found at IC 35- 46-4. The Act creates a
new crime known as "failure to disclose recruitment." It
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is committed by failing to give written notice to the head
of the athletic department of a student athlete's college
at least ten days before the athlete signs either an agent
contract or a professional sports services contract. (The
Act thus appears to apply to professional teams as well
as to agents.)
Although the Act does not prohibit agents or teams
from signing student athletes before their collegiate eligibility has expired, the failure to give the required written notice is a Class D felony.
The Act became effective July 1, 1988.
Kentucky
The Kentucky law was House Bill 593 of the 1988
Regular Session and is found in Chapter 518 of the Kentucky Revised Statutes. It creates a new crime known as
"unauthorized sports agency." It is a Class D felony and
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is committed by soliciting a student athlete to enter into
an agent contract, professional sports services contract,
or other sports related contract, or by obtaining employment for a student athlete with a professional sports
team or as a professional athlete, before the student athlete's eligibility for collegiate athletics expires.
The Act was signed by Kentucky's Governor on April
9, 1988.
Minnesota
The Minnesota law, codified as Chapter 325E of the
Minnesota Statutes, prohibits agents from entering into a
contract with a student athlete to serve as the athlete's
agent or to represent the student athlete in obtaining a
professional sports contract, until the effective date of
the athlete's waiver of intercollegiate athletic eligibility."

VOLUME 10, NUMBER 2, JULY 1988

ENTERTAINMENT LAW REPORTER

Student athletes are those who are eligible (or may become eligible in the future) to participate in intercollegiate sports. The waiver is a written document, the exact
content of which is specified by the new law, which
must be signed by the athlete and filed with the Minnesota Secretary of State and the athletic director of the
athlete's college. It becomes effective seven days after
filing.
Agent contracts entered into in violation of this provision may voided by the athlete, and if voided, the agent
must return to the athlete any compensation the agent
may already have received.
The law also prohibits agents from giving college employees anything in exchange for referring athletes or influencing them to enter into agent contracts.
An agent who violates the law is subject to a civil penalty of as much as $100,000, or, if the violation involved
paying college employees for referrals, three times the
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amount offered to the college employee, whichever is
greater.
The law becomes effective August 1, 1988.
Ohio
The Ohio act prohibits agents from entering into contracts with student athletes unless the contract is in writing and unless at least 14 days before entering into it,
the agent files a copy of the proposed contract with the
supervisor of the sports program at the college in which
the student participates.
If an agent contract is entered into in violation of the
act, the contract is void, the agent is subject to a civil
penalty of as much as $10,000, and the violation is a
misdemeanor of the first degree.
The act defines student athletes as those enrolled in
colleges located in Ohio who participate in
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intercollegiate sports. The act also provides that Ohio
courts may exercise personal jurisdiction over nonresident agents who enter into contracts with Ohio
student-athletes outside the state, without complying
with the act's requirements.
The act was Substitute Senate Bill Number 263 and is
found in sections 4771.01 to 4771.06 and 4771.99 to the
Ohio Revised Code. It became effective June 14, 1988.
Tennessee
The Tennessee law creates a cause of action for any
damages suffered by a student athlete's college because
of disciplinary action taken against the college or the
athlete as a result of NCAA rule violations caused by an
agent. Such damages might include lost television revenues, lost ticket sales, lost revenues from not qualifying
for post-season events, and amounts earned from
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participation in post-season events that may have to be
returned due to subsequent disqualification. Colleges
also may recover damages in an amount equal to three
times the value of the student's athletic scholarship.
In addition, the law requires that all contracts between
student athletes and agents -- for representation, loans,
advances, or providing services of goods in any way
connected to the pursuit of a professional sports career
-- be in writing and be signed and notarized by player
and agent both. Such contracts must contain certain provisions concerning the athlete's rights and the potential
consequences of signing such an agreement.
Both the athlete and the agent must notify the head of
the athlete's college if any such contract is entered into,
within 72 hours, if the athlete still has remaining athletic
eligibility. Moreover, the law gives the athlete the right
to rescind the contract within 20 days of the date on
which it was entered into, or the head of the college was
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notified, or the student's athletic eligibility expires,
whichever occurs last.
If the law is not complied with, the contract is void;
and in that event, or if the athlete rescinds the contract,
anything the agent may have given the athlete "shall be
deemed a gift."
The law began as Senate Bill 1348 and was signed by
Tennessee's Governor on April 28, 1988 as Public
Chapter 853. It takes effect September 1, 1988.
[ELR 10:2:5]
____________________
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RECENT CASES

Bette Midler may proceed with claim for appropriation of her voice in suit against Ford Motor Company and its advertising agency on account of their
use of "sound-alike" singer in television commercials, rules Federal Court of Appeals
Bette Midler possesses a protectible common law
property right in her voice, a Federal Court of Appeals
has ruled in reversing a District Court decision (ELR
9:3:19) granting summary judgment to the Ford Motor
Company and to the Young & Rubicam advertising
agency.
The District Court had stated that although neither
Midler's name nor her picture were used in a series of
1985 television commercials for the Ford Lincoln Mercury, the Ford parties' conduct resembled that "of the
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average thief" (as quoted by Court of Appeals Judge
Noonan) in that they hired a "sound- alike" performer to
record a song associated with Midler. Midler had declined Young & Rubicam's proposal that she sing "Do
You Want to Dance" in the commercials. Nevertheless,
the District Court determined that Midler did not establish a basis upon which relief might be granted.
Judge Noonan questioned why the Ford parties asked
Midler to sing if her voice was not of value to them.
Stating that "a voice is as distinctive and personal as a
face... (and) is one of the most palpable ways identity is
manifested," and that when dealing with a singer of renown, "to impersonate her voice is to pirate her identity," Judge Noonan concluded that Midler had made a
showing, sufficient to defeat summary judgment, that the
Ford parties appropriated part of her identity for their
own profit in selling their product, and remanded the
matter for trial.
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It should be noted that Judge Noonan cautioned that
the court did not hold that every imitation of a voice to
advertise merchandise is actionable, but rather "that
when a distinctive voice of a professional singer is
widely known and is deliberately imitated in order to
sell a product, the sellers have appropriated what is not
theirs and have committed a tort in California."
The court had found that California Civil Code section
3344 was of no aid to Midler since the singer's name
was not used. But the statute did not preclude Midler
from pursuing a common law cause of action, stated
Judge Noonan who next analogized that since California
Civil Code section 990(b) protects the use of a deceased
person's name, voice, signature, photograph or likeness
and states that the rights recognized by the statute are
"property rights," the common law rights also were
property rights. Under Motschenbacher v. R.J.Reynolds
Tobacco Co., 498 F.2d 821 (9th Cir.1974), the
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appropriation of such common law rights is a tort.
Midler's claim differed from Motschenbacher's in that
the television commercials for Winston cigarettes used a
photograph of the racing driver (with his features not
visible) in his distinctive car. But the tobacco company
commercials emphasized signs or symbols associated
with Motschenbacher; the Ford parties similarly used an
imitation to convey the impression that Midler was singing for them, observed Judge Noonan.
Midler v. Ford Motor Company, Case No.87- 6168 (9th
Cir., June 22, 1988) [ELR 10:2:7]
____________________
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Songwriters whose names were omitted from album
and sheet music credits may pursue "reverse passing
off" claim under section 43(a) of the Lanham Act;
District Court decision granting summary judgment
to co-author of two songs, recording company and
licensees is reversed
Robert M. Lamothe, Ronald D. Jones, and Robinson
L.Crosby were the co-authors of two songs entitled
"Scene of the Crime" and "I'm Insane;" the songs were
written when Lamothe, Jones and Crosby were members of a band called Mac Meda. Crosby subsequently
became a member of the musical group Ratt, and
Crosby and Juan Croucier licensed the two songs at issue to Time Coast Music. Time Coast then sub-licensed
the songs to other parties, including Atlantic Recording
Corp.
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In 1984, Atlantic released a Ratt album entitled "Out of
the Cellar;" the album included the works "Scene of the
Crime" and "I'm Insane." The music and lyrics for the
compositions on the album were released in sheet music
form by Chappell Music Co. The album and sheet music
credited only Robinson Crosby as the writer of the music and lyrics of "I'm Insane." Crosby and Juan Croucier
received credit for the music and lyrics of "Scene of the
Crime."
A Federal District Court decision granting summary
judgment to the Crosby parties on Lamothe and Jones'
claim under section 43(a) of the Lanham Act has been
reversed. Federal Court of Appeals Judge Thompson,
citing Smith v. Montoro, 648 F.2d 602 (ELR 3:6:1), first
noted that the Lanham Act's prohibition of false designations or representations reaches either goods or services
sold in interstate commerce. Lamothe and Jones had "a
legitimate interest in protecting their work from being
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falsely designated as the creation of another," declared
Judge Thompson, and the writers produced sufficient
evidence to raise a question of fact on their "reverse
passing off" claim.
It was noted that if the allegations of the complaint
were taken as true, Lamothe and Jones had been deprived of recognition and profits from the release of the
two songs. The Crosby parties argued that the designation of the source of the songs was partially correct, precluding the assertion of an express reverse passing off
(or forward lateral) claim. Judge Thompson did not
agree that there had been a nonactionable "mere omission" of the writer's names, but rather that the Crosby
parties decided to attribute authorship "to less than all of
the joint authors of the musical compositions. Had the
defendants decided to attribute authorship to a fictitious
person, to the group 'RATT,' or to some other person,
this would be a false designation of origin. It seems ...
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no less 'false' to attribute authorship to only one of several coauthors."
As in Smith, concluded the court, the policies of ensuring that the producer of a good or service receives appropriate recognition and that the consuming public
receives full information about the origin of a product or
service, applied in this case, for "misbranding a product
to only partially identify its source is the economic
equivalent of passing off one person's product under the
name or mark of another."
It will be left to the trier of fact to determine whether
the licensees or sublicensees of Crosby and Coucier
may be held liable for affixing an incomplete designation
of authorship or whether they had knowledge of the
false designation of origin.
The court therefore ordered the reinstatement of
Lamothe and Jones' federal cause of action, and instructed the District Court to reconsider reinstating
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Lamothe and Jones' pendent state claims, (which were
dismissed for lack of jurisdiction) for an accounting,
defamation, and misattribution of authorship.
Lamothe v. Atlantic Recording Corporation, Case
No.87-5785 (9th Cir., June 1, 1988) [ELR 10:2:8]
____________________
Woody Allen obtains permanent injunction barring
clothing retailer from using "look-alike" actor in
advertisements
Woody Allen has been granted an injunction barring
Men's World Outlet, a discount clothing retailer, from
using a celebrity look-alike in the company's advertising
material. A Federal District Court in New York entered
summary judgment for Allen under section 1125(a) of
the Lanham Act.
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Judge Constance Baker Motley first noted Allen's previous success in obtaining relief against a video rental
store's advertisements featuring Allen look-alike Phil
Boroff (Allen v. National Video, Inc., 610 F.Supp. 612
(S.D.N.Y. 1985; ELR 7:5:7). The instant proceeding involved a May 1986 newspaper advertisement; the ad,
created by the Ribaudo & Schaefer advertising agency,
included a photograph of Boroff with a clarinet. Below
the picture, in small lightface type, the ad stated "This is
a Ron Smith Celebrity Look-Alike."
Allen raised a common law claim of unjust enrichment
against the Men's World parties for their alleged commercial use of his name, likeness and persona (for purposes of this argument the court assumed, without
deciding, that the photograph of Boroff used in the ad
was a "portrait or picture" of Allen). But Judge Motley
observed that the New York Civil Rights Law has preempted any such common law cause of action, and
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dismissed the claim. Also rejected was a claim under
New York's trademark dilution statute - the claim essentially was based on the unauthorized use of Allen's likeness for commercial purposes and, as such, was
equivalent to a claim, again cognizable only under the
Civil Rights Law, that his right of publicity was
violated.
In turning to Allen's cause of action under sections
50/51 of the Civil Rights Law, the court pointed out that
the statute would protect likenesses of Allen, but that
the advertisement at issue contained a photograph of
Boroff. However, Judge Motley found it unnecessary to
decide the section 51 claim because the relief sought by
Allen was available to him under the Lanham Act.
As in National Video, Allen was entitled to relief under
section 1125(a) of the Lanham Act, stated Judge Motley, upon establishing that the advertisement contained a
false representation that Men's World products were
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associated with him. There was a likely "overlap" between Men's World customers and Allen's audience of
movie watchers, observed the court, and Men's World
placed its advertisement in a publication that would be
read by "Allen fans who buy bargain clothing." The use
of Boroff's photograph thus created a likelihood of consumer confusion over Allen's endorsement of Men's
World, and the court, sua sponte, granted summary
judgment to Allen on his Lanham Act claim and a permanent injunction barring the Men's World parties from
engaging in certain practices (previously specified by
the court) that were likely to create consumer confusion.
Allen's requests for damages, attorney's fees, and an accounting of profits derived from the advertisement were
denied.
Allen v. Men's World Outlet, Inc., 679 F.Supp. 360
(S.D.N.Y.1988)
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[ELR 10:2:8]
____________________
Apple Records may allege causes of action for fraud
and conversion, as well as breach of contract, rules
New York appellate court, in lawsuit against Capitol
Records involving Beatles' recordings
A New York appellate court has reinstated causes of
action for fraud and conversion in a lawsuit brought by
Apple Records, Ringo Starr, George Harrison and Yoko
Ono Lennon against Capitol Records and E.M.I.
Records.
Under contracts entered into in 1969 and 1973, Capitol
manufactured the Beatles' records for Apple, and then
bought the pressed records from Apple for distribution.
The $80 million action, originally filed in 1979, when
we were younger, so much younger than today,
VOLUME 10, NUMBER 2, JULY 1988

ENTERTAINMENT LAW REPORTER

primarily involved certain escalated differential payments allegedly due Apple from Capitol. In addition to
seeking $30 million in compensatory damages and $50
million in punitive damages, the Apple parties requested
the termination of Capitol's rights to manufacture and
distribute Beatles' records, and the retum of the master
recordings of the Beatles' performances.
Judge John Carro stated that the trial court incorrectly
dismissed a cause of action for fraud upon concluding
that the allegations of fraud were "merely part and parcel" of Apple's causes of action for breach of contract.
The focus should not have been on whether the alleged
tortious conduct was separate and distinct from the
Capitol parties' alleged breach of contractual duties, but
rather on whether a non- contractual duty was violated "a duty imposed on individuals as a matter of social policy, as opposed to those imposed consensually as a matter of contractual agreement."
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Apple's cause of action, as described by the court, was
based on the purportedly improper disposition of the
Beatles' records and the purportedly fraudulent concealment and misrepresentation of those transactions
through false statements and accountings. The Capitol
parties had claimed that over 19 million Beatles recordings were "scrapped," i.e., destroyed as damaged or as
not selling; according to Apple, millions of such recordings were sold in "secret transactions," and Capitol retained the proceeds of those sales. Apple also claimed
that Capitol distributed an excessive amount of promotional copies of Beatles' recordings in order to obtain
promotional advantages for other Capitol recording artists. Furthermore, stated Apple, since many of the promotional records were not "drilled" (marked to prevent
retail sale and/or the retum of the records to Capitol for
credit), the distribution of such records allegedly diluted
the market for the sale of legitimate Beatles' recordings.
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In Apple's view, the Capitol parties breached the following duties apart from their contractual obligations:
their fiduciary duty to Apple and the individual members
of the Beatles (apart from Paul McCartney who did not
participate in the action); their duties as bailees of the
Beatles' recordings; and their duty to respect the Apple
parties' property rights. The trial court had found, in upholding a cause of action for breach of fiduciary duty,
that an issue was raised as to the existence of an "informal" fiduciary relationship. Judge Carro concluded that
the longstanding business relationship of the parties created "a special relationship of trust and confidence, one
which existed independent of the contractual duties..."
and which supported the reinstatement of a cause of action for fraud, separate and distinct from the causes of
action for breach of contract.
After reviewing supplementary evidentiary material,
the appellate court also found that the complaint
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sufficiently alleged a cause of action for the unlawful
conversion of the Beatles' recordings. The cause of action was based on the Apple parties' contention that they
maintained legal title to the records until such records
were bought by Capitol. The contentions that the Capitol parties secretly sold the records to others without
making the required payments to Apple, and that the
Capitol parties falsely reported the records as scrapped
also warranted the reinstatement of the cause of action
for conversion, declared Judge Carro.
Apple Records, Inc. v. Capitol Records, Inc., New York
Law Journal, p.21, col.3 (N.Y.App., May 17, 1988)
[ELR 10:2:9]
____________________
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Owner of trademark in musical group name obtains
permanent injunction under Ohio Deceptive Trade
Practices Act barring former members of group
from using the name "Revolver" and trade dress of
the band for a competing musical group
In a decision issued in February 1987 but only recently
published, an Ohio appellate court upheld a trial court
decision granting Robert D. Cesare a permanent injunction in connection with the use of the name "Revolver"
for a musical group.
Three of the four members of the "Revolver" band left
and, together with a fourth musician, formed the band
"1964." Both Revolver and 1964 performed exclusively
Beatles music. Cesare, the sole remaining member of
Revolver, brought an action under the Ohio Deceptive
Trade Practices Act alleging that the 1964's show was
substantially similar to Revolver's act, rather than
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imitating a live Beatles performance, and constituted a
deceptive trade practice.
Although agreeing that Cesare was entitled to a permanent injunction and an award of attorney fees in the
amount of $1,200, the court declined to award any
monetary damages because there was no evidence of actual confusion of some customers, or evidence that Cesare suffered actual losses in any provable amount.
However, injunctive relief was warranted, noted Presiding. Judge Quillin because the trade dress of the two
groups at issue, "i.e., use of the name 'Revolver' or 'formerly Revolver,' the endorsements and accolades, the
advertising packages and folders, and the audience participation and band patter routines, were substantially
similar, if not identical," as were the marketing methods
used by both bands. The trade dress of the band Revolver was its performance, noted the court - "the ensemble of the instruments, the stage setting, outfits, song
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list, delivery, character interpretation, and choreography
of the audience participation and band member patter together proclaimed the identity of the source," and there
was sufficient evidence for the trial court to conclude
that consumers knew who performed the show.
Cesare, the holder of the federally registered trademark
in the name "Revolver" had not abandoned his rights in
the name, for there was no showing of an actual intent to
abandon. It was further found that the "band member
patter" was developed "under the auspices" of the band
Revolver; that Revolver exclusively appropriated and
used particular compositions of the patter; and that the
Revolver performance had acquired a secondary meaning entitling the patter, along with other distinctive characteristics developed for the band, to protection. And
the performance of Revolver was not personal to the
performers, but "identified and distinguished a style and
rendition of Beatles' music continuously controlled by
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the manager-musical director (Cesare) as different performers left and were replaced;" Cesare therefore was
entitled to protection against the unfair trade practices
committed against the trademark and trade dress, concluded the court.
Cesare v. Work, 520 N.E.2d 586 (Ohio App. 1987)
[ELR 10:2:10]
____________________
Resentencing ordered for man convicted of criminal
copyright infringement in connection with distribution of bootleg Elvis Presley recordings
William Richard Minor was convicted by a jury of six
counts of criminal copyright infringement, two counts of
interstate transportation of stolen property and one count
of conspiracy in connection with a scheme to
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manufacture and distribute bootleg Elvis Presley phonograph records. In its judgment order, the Federal District
Court stated its intention to have Minor serve 8 1/2
years in a "jail-type institution" and pay a fine of
$90,000.
A Federal Court of Appeals affirmed the convictions
(ELR 7:5:11). Subsequently, the United State Supreme
Court reversed the conviction of Minor's codefendant,
Paul Dowling, holding that the National Stolen Property
Act did not apply to bootleg records manufactured and
distributed without the consent of the copyright owner
(Dowling v. United States, 473 U.S. 207; ELR 7:5:9).
The Supreme Court then granted Minor's petition for a
writ of certiorari, vacated the judgment against him, and
remanded the matter for reconsideration in light of
Dowling.
On remand, the Court of Appeals reversed Minor's
conviction on the two counts of violating section 2314
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of the National Stolen Property Act, and affirmed his
convictions for copyright infringement and conspiracy to
commit infringement. The matter returned to the District
Court, which reimposed a four-year term of imprisonment and $10,000 fine on the conspiracy count, and sentenced Minor to six consecutive one- year terms on the
six infringement counts, all to be served concurrent with
the conspiracy sentence.
On appeal, Judge Kozinski pointed out that copyright
infringement, with certain exceptions, is a misdemeanor,
the maximum penalty for which is one year in prison
and, under the statute applicable in this case, a $10,000
fine. Conspiracy to commit misdemeanor copyright infringement also would be a misdemeanor calling for a
one year sentence and a $10,000 fine. The District Court
therefore erred in imposing a four-year sentence on the
conspiracy count.
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Judge Kozinski further found that the District Court did
not have jurisdiction to resentence Minor. Minor's new
sentences for copyright infringement therefore were vacated, and the matter was remanded for reinstatement of
the original sentence - on the first copyright infringement count, a one year sentence with incarceration for
the first six months and the balance suspended, five
years probation, and a fine of $10,000; on the remaining
five infringement counts, suspended prison sentences,
five years probation, and an additional $10,000 on each
count. The Court of Appeals also vacated the "illegal
sentences" for conspiracy; on remand, the District Court
may sentence Minor to no more than one year on the
conspiracy count, to run either consecutive to or concurrent with the sentences for copyright infringement.
United States v. Minor, 837 F.2d 841 (9th Cir. 1988)
[ELR 10:2:11]
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____________________
Female student athletes may proceed with class action alleging unlawful gender discrimination in Temple University's intercollegiate athletic program,
rules Federal District Court in Pennsylvania
Temple University was not entitled to summary judgment in a class action alleging unlawful gender discrimination in the school's intercollegiate athletic program, a
Federal District Court has ruled.
In a lengthy opinion, Senior District Judge Joseph S.
Lord, 111, first reviewed the federal equal protection
claim of the female student athletes and determined that
genuine issues of material fact were raised with respect
to whether the class members were discriminated
against in connection with the university's allocation of
opportunities to compete, expenditures, recruiting,
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coaching, travel and per diem allowances, uniforms,
equipment, supplies, training facilities and services,
housing and dining facilities, academic tutoring, and
publicity." Judge Lord also stated that the class might
establish an intent to discriminate based upon Temple's
explicit classification of intercollegiate athletic teams on
the basis of gender.
The court next refused to grant summary judgment to
Temple on the female student athletes' state constitutional claims where the court had not granted summary
judgment on the federal constitutional claims.
In considering the students' argument that the university's distribution of financial aid violated Title IX of the
Education Amendments of 1972, Judge Lord declined to
follow the finding in Bennett v. West Texas State University, 799 F.2d 155 (1986; ELR 8:11:18) that athletic
scholarships were not part of the university's financial
aid program. Rather, stating that the proper focus should
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be on the "purpose and effect" of the federal financial
assistance, Judge Lord determined that athletic scholarships were within the "ambit" of Title IX; that there was
a genuine issue of material fact over whether Temple
unconstitutionally limited women's participation rates in
intercollegiate athletics; and that if the participation figures, resulted from unlawful discrimination, the figures
could not justify granting summary judgment to Temple
on the Title IX claim.
The students did not need to prove discriminatory intent in order to succeed on their claim, concluded the
court.
On a motion for reconsideration, Judge Lord agreed
with the student athletes that the allegations of discrimination in the university's tutoring program and dining facilities, and in the scheduling and number of
competitions did not constitute separate claims and that
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final judgment on behalf of Temple should not have
been entered on those issues.
Haffer v. Temple University, 678 F.Supp. 517 (E.D.Pa.
1987) [ELR 10:2:11]
____________________
Washington statute prohibiting exit polling within
300 feet of polling place was unconstitutional, rules
Federal Court of Appeals
A Federal Court of Appeals has upheld a District Court
decision holding unconstitutional a Washington statute
prohibiting exit polling within 300 feet of a polling
place. Several media parties, including three major television networks and The New York Times, challenged
the ban, claiming that the enforcement of the statute violated their First Amendment rights to gather and
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broadcast news. The statute did not define the term "exit
poll," but the parties agreed that the term referred to systematic requests of voters leaving the polling place that
they volunteer to complete written questionnaires. After
a series of proceedings (ELR 7:5:18), the District Court
held the ban on exit polling unconstitutional as applied
to the media parties.
On appeal, Judge Warren J. Ferguson concluded that
the statute was unconstitutional on its face, as contentbased, overbroad, and not the least restrictive means of
advancing the state's legitimate interest of preventing
disruption at the polling place. Judge Ferguson noted
that exit polling constituted speech protected by the First
Amendment, "not only in that the information disseminated based on the polls is speech, but also in that the
process of obtaining the information requires a discussion between pollster and voter." The court further observed that the public areas within 300 feet of the
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entrance to the polling place traditionally have been considered public forums; that the statute was contentbased in that it regulated a specific subject matter and a
certain category of speakers; and that less restrictive
means of advancing the state's interest were available.
Even if the statute were deemed to be content-neutral,
continued Judge Ferguson, it still would be 'facially invalid in that the exit polling ban was not a reasonable
time, place and manner regulation, "narrowly tailored to
serve a significant government interest and leaving open
ample alternative channels of communication." It did not
appear to the court that alternative means existed to
gather the type of information uniquely derived from exit
polling.
The media parties also had argued that the statute was
unconstitutional because the state's, true purpose was to
prevent the media from broadcasting election results before the polls closed. The court held that if one purpose
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of the statute might have been to prevent broadcasting
early returns, the statute was unconstitutional because
such a purpose was impermissible and, again, because
the statute was neither narrowly tailored to advance the
state's interest nor the least restrictive alternative. A general interest in insulating voters from outside influences
was insufficient to justify speech regulation, stated
Judge Ferguson.
Judge Stephen Reinhardt, concurring in the court's
opinion, sought to emphasize the fact that the statute restricted the media's right of access to information crucial
to the political process and stated that the exit polling
ban "violated not only the individual constitutional rights
of the media and the voters but also its obligation to provide for the rich public debate that the first amendment
requires." "The state has an affirmative duty to protect
the media's right of access to information crucial to the
societal process of political deliberation," in Judge
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Reinhardt's view, for public debate on governmental issues would be "meaningless" if the media were not allowed to obtain the information necessary for such
debate, including information obtained from exit polls.
According to a news report, the District Court judge
had granted the media parties' request for $1.2 million in
attorneys fees; the Court of Appeals did not address this
issue.
Daily Herald Co. v. Munro, 838 F.2d 380 (9th Cir.
1988) [ELR 10:2:12]
____________________
Trial court judge erred in excluding press and public
from plea proceeding of youth indicted in connection
with Howard Beach incident, rules New York appellate court
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A New York appellate court has ruled that a Queens
County trial court judge erred in excluding the public
and the press from plea proceedings involving Harry
Buonocore, a young man indicted in connection with the
attack upon three black men by a group of white youths
in the Howard Beach area of Queens. One black man
was struck by a car and killed when he was chased onto
a highway by his attackers. Three of the white youths
were convicted, inter alia, of manslaughter in the second
degree. The trial of seven other young men accused of
participating in the attack was scheduled to begin on
May 23, 1988; Buonocore, a part of the group, was
charged, inter alia, with riot in the first degree.
On May 18th, the New York Times was informed that
Buonocore and Salvatore DeSimone, another indicted
youth, were negotiating to plead guilty. Judge Thomas
A. Demakos issued a "gag order" prohibiting any of the
involved parties or their attorneys from commenting to
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the press on the pending proceedings. Judge Demakos
did not respond to the Times' requests for a hearing on
the issue of the closure of the proceedings, and refused
to hold a hearing. Buonocore, on May 19th, apparently
pleaded guilty to the charges against him; the public and
the press were excluded from the plea hearing, and a
transcript of the plea proceedings allegedly was taken
and sealed.
The Times sought to temporarily restrain Judge Demakos from conducting further secret proceedings and
to direct the court to disclose the transcript at issue. On
May 20th, Judge Demakos heard the Times' arguments
on the closure question; the prosecution did not take a
position on the Times' application, and at least one of
the defense attorneys strongly opposed the closed proceedings. However, Judge Demakos denied the Times'
application, stating that if the plea proceedings were
open to the press and public, he could not insure that the
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remaining parties' rights to a fair and impartial jury
would be protected due to extensive media publicity.
The court also rejected possible alternatives to the closing of the plea proceedings, such as an extensive voir
dire, a change of venue, or the adjournment of the impending trials.
In a per curiam ruling granting the Times' petition, the
appellate court declared that the presumption of openness of criminal proceedings was not overcome in this
case. Judge Demakos' stated purpose for closing the
pleas proceedings did not show
compelling circumstances sufficient to warrant "secret court proceedings"
to which the public and the press had a constitutional
right of access. It was found significant that Judge Demakos had conceded that despite the extensive publicity
which preceded the first Howard Beach trial, he was
able to empanel a fair and impartial jury after conducting a thorough voir dire process - "the potentially
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prejudicial effect which the public disclosure of the instant plea proceedings would have upon the jury selection process in the impending trials is no greater than
that which occurred from the pretrial publicity in the
earlier trial." Judge Demakos did not comply with the
procedures required for closure, stated the appellate
court; the findings made after the belated hearing conducted on May 20th were not supported in the record,
and, in all, did not clearly and compellingly outweigh
the constitutional right of access of the public and the
press.
New York Times Co. v. Demakos, New York Law
Journal, p.21, col.4 (N.Y.App., May 23, 1988) [ELR
10:2:13]
____________________
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Briefly Noted:
Labor Relations.
Thirteen reporter/editors of The Washington Post were
professionals within the meaning of the Fair Labor Standards Act, a Federal District Court judge has ruled, and
were not entitled to time and a half pay for their overtime work. A group of about sixty reporter/editors
sought to be paid time and a half wages for work-related
activities conducted outside the hours of 9:00 A.M. to
6:00 P.M. Judge Gesell, after discussing the legislative
history of the Act, reviewing the responsibilities of The
Washington Post's reporter/editors, and considering the
varied obligations, seasoned background and "superior
intellectual ability" revealed in the depositions of thirteen of such employees, concluded that the thirteen
reporter/editors were professionals exempted from the
VOLUME 10, NUMBER 2, JULY 1988

ENTERTAINMENT LAW REPORTER

overtime pay requirements of the Act. Although some
reporting of "straight, quick, factual news" may be routine, this did not alter, for the court, the fact that the thirteen reporter/editors were expected to produce " original
and creative writing of high quality." The remaining reporters and photographers were entitled to renew their
individual claims in separate actions, stated the court,
noting that issues of fact were present as to all but the
thirteen reporter/editors whose complaint was dismissed
with prejudice.
Sherwood v. The Washington Post, 677 F.Supp. 9
(D.D.C.1988) [ELR 10:2:13]
____________________
Conversion/Film Outtakes.
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A New York trial court has dismissed an action for
conversion brought by a documentary film maker
against a negative cutter and matcher who disposed of
the outtakes remaining after he cut 27,900 feet of negative film in order to prepare a work print of those portions of the film which were to be used in the final
product. The court noted that the film was delivered to
the cutter in order to perform certain services within a
limited time, and that the requested work was completed. By choosing to leave the outtakes with the cutter, the film maker engaged in a gratuitous bailment - for
three years, there were no attempts to reacquire or safeguard the allegedly valuable outtakes which the film
maker apparently had abandoned. It also was noted that
there was "no evidence of custom or usage for a cutter
to hold possibly worthless outtakes indefinitely, or until
an opportunity for using them ultimately is presented,"
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and, in all, that the film maker did not sustain the burden
of proof by a preponderance of the credible evidence.
Wharton v. Somerstein, New York Law Journal, p.15,
col.5 (N.Y.Cnty., Oct. 26, 1987) [ELR 10:2:14]
____________________
Sports Injury.
An individual who suffered a blow to his jaw while
participating in a sparring match at a campus karate club
was not entitled to recover damages for personal injury,
a Nassau County trial court has ruled. After reviewing
the relevant case law, the court noted that the injured
party, "an adult with sufficient experience in karate to
have progressed beyond the beginner's white belt, possessed sufficient knowledge of the sport to be aware of
the danger of a miscalculated blow." An awareness of
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the danger inherent in sparring, coupled with voluntary
participation in the karate club, constituted a "primary"
assumption of risk, and a modified duty on the part of
the club to refrain from "reckless or intentionally harmful conduct." There was no evidence indicating any act
or omission on the part of the karate club which enhanced the danger inherent in karate sparring or which
could be characterized as reckless, and the karate club,
accordingly, was granted summary judgment.
Torres v. New York Institute of Technology, New York
Law Journal, p.20, col.1 (Nassau Cnty., March 18,
1988) [ELR 10:2:14]
____________________
Cable Television.
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Cox Cable San Diego did not have a First Amendment
right of access to the tenants of an apartment complex
owned by Henry Bookspan, a California appellate court
has ruled. Bookspan had disconnected Cox's cable television system at the Woodlawn Garden Apartments in
favor of a satellite master antenna television system. In
upholding a trial court decision denying Cox Cable's
motion for a preliminary injunction, Presiding Judge
Kremer noted that Cox's asserted right of access "collided" with the Fifth Amendment's prohibition against
taking private property without just compensation; that
Bookspan was a private citizen operating a private enterprise, not a quasi- municipality or a quasi-public forum like a shopping mall; that reconnecting subscribers
involved a permanent physical occupation, rather than a
"transitory trespass;" and that the two cable systems
could not economically coexist at the apartment complex - Bookspan had to choose between the two systems
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because the "forum" in the case could not accommodate
both. Any subscriptions or goodwill lost by Cox could
be compensated by money damages should the company
establish its contract claim, agreed Judge Kremer.
Cox Cable San Diego, Inc. v. Bookspan, 240 Cal.Rptr.
407 (Ct.App. 1987) [ELR 10:2:14]
____________________
Libel.
A Federal Court of Appeals in Louisiana has affirmed
a District Court decision granting summary judgment to
The Washington Post and one of its reporters in connection with an article depicting attorney and Cajun spokesman Paul C. Tate, Jr. as a "Mardi Gras merrymaker."
The court found that Tate, who claimed that the article
portrayed him as a fool, did not establish a cause of
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action under Louisiana defamation law which has
"clearly differentiated remarks that are simply, generically insulting from those that are so harmful as to be
defamatory per se." The article did not hold Tate up to
public ridicule, even if he considered himself unfairly
portrayed of misquoted, stated Judge Edith H. Jones, for
the quotations attributed to Tate were not defamatory
per se and, "far from demeaning him, epitomize the Cajun attitude of pride in a unique background and
tradition."
Tate v. Bradley, 837 F.2d 206 (5th Cir.1988) [ELR
10:2:14]
____________________
Real Property.

VOLUME 10, NUMBER 2, JULY 1988

ENTERTAINMENT LAW REPORTER

A New York trial court has awarded Donald O'Connor
and his wife about $13,000 in damages arising from an
early morning "raid" at the apartment the actor sublet in
New York City in 1983. The former wife of the individual who sublet the apartment to the O'Connors appeared, unannounced, one morning, and allegedly
attempted to retrieve certain personal property; the
O'Connors left the apartment later the same day. Judge
Harold Baer Jr. found that the actor and his wife were
justified in abandoning the apartment, and were entitled
to the return of the brokerage commission they paid for
the apartment, in addition to about $7,000 paid for the
first month's rent and a month's security, and $2,500 in
damages for emotional distress.
O'Connor v. Feldman, New York Law Journal, p.22,
col. 6 (N.Y.Cnty., May 23, 1988) [ELR 10:2:15]
____________________
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Previously Reported:
The following cases, which were reported in previous
issues of the Entertainment Law Reporter, have been
published: Writers Guild of America, West, Inc. v. Superior Court, 245 Cal.Rptr. 827 (9:12:3); OaklandAlameda County Coliseum, Inc. v. Oakland Raiders,
Ltd., 243 Cal.Rptr. 300 (9:9:7). Raye v. Letterman, 14
Med.L.Rptr. 2047 (9:8:18).
The United States Supreme Court has let stand the decision in Newman v. Universal Pictures (8:12:9) in
which a Federal Court of Appeals rejected an antitrust
action brought by actor Paul Newman and director
George Roy Hill against Universal Studios and MCA
Inc. in connection with the distribution of royalties from
videocassettes of the films "The Sting" and "Slapshot."
The United States Supreme Court has declined to review the decision in Century Communications
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Corporation v. Federal Communications Commission
(9:11:13) in which a Federal Court of Appeals found
that the Commission's interim must-carry rules violated
the First Amendment rights of cable television system
operators.
The members of the Screen Actors Guild and the
American Federation of Television & Radio Artists have
approved a new television and radio commercials contract; the terms of the contract were reported at ELR
9:12:21. [July 1988] [ELR 10:2:15]
____________________
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IN THE NEWS

Los Angeles trial court jury determines that Warner
Bros. Records must pay small record label damages
of $3.2 million, plus post- 1976 interest, in breach of
contract action involving the signing of performer
George Benson
A Los Angeles trial court jury has awarded Creed Taylor, Inc. damages of about $3.2 million in the company's
breach of contract action against Warner Bros. Records.
Creed Taylor, Inc., a small jazz label, claimed that Warner Bros. induced George Benson to sign a recording
contract in 1975 when Benson still had an exclusive
contract with Creed Taylor, under which the company
allegedly was to receive three more albums. Benson's
first album after signing with Warner Bros. was the very
successful "Breezin'." The jury also has decided that
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Warner Bros. must pay Creed Taylor, Inc. interest on
the award, going back to 1976; the total award therefore
may amount to $6-$7 million. [July 1988] [ELR
10:2:16]
____________________
Record company president and two associates are
convicted of conspiracy to commit extortion
Morris Levy, the president of Roulette Records, as
well as Howard Fisher (Roulette's controller) and Dominick Canterino have been convicted of conspiring to
commit extortion. Levy, Fisher and Canterino were
charged with conspiring to take over a record distributorship owned by John LaMonte when LaMonte purportedly refused to pay $1.25 million to MCA Records
for the purchase in 1984 of about 5 million cutout records. Levy, through a company called Consultants for
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World Records, had guaranteed the payment by
LaMonte. [July 1988] [ELR 10:2:16]
____________________
James Cagney Estate settles Canadian suit against
advertising agency that used actor's photo in ad for
fresh breath spray
The Estate of the late actor James Cagney has settled
its lawsuit against Grey Advertising Ltd., it has been announced by the estate's lawyer, David Himelfarb (of
Kerbel, Himelfarb). The lawsuit, filed in the Supreme
Court of Ontario, Canada, arose out of the advertising
agency's use of a still photograph of Cagney, without his
permission, in an ad for Bianca breath spray. The photo
was taken from the movie "Public Enemy" and depicted
Cagney's character, dressed in pajama's, squashing a
grapefruit in a woman's face. The ad caption read, "Bad
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breath can upset your morning. Fortunately, fresh breath
is a spray away.
The suit, which originally sought $1.4 million in damages, has been "amicably settled" for "appropriate compensation," the announcement said. In addition, a
consent judgment has been entered in the Ontario Supreme Court prohibiting the ad agency from using Cagney's "likeness, personality or identity" in advertising or
sales promotions. The agency expressed regret for any
infringement of Cagney's personality rights that may
have occurred. [July 1988] [ELR 10:2:16]
____________________
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WASHINGTON MONITOR

Federal Communications Commission imposes
$2,000 fine against Kansas City television station for
violating new indecency standards by prime time
airing of uncut version of movie "Private Lessons"
The Federal Communications Commission has voted to
impose the maximum fine of $2,000 against television
station KZKC-TV in Kansas City, Missouri in connection with the airing of an uncut version of the film "Private Lessons." The film, which was broadcast on May
26, 1987 at 8:00 P.M., included scenes of partial nudity.
In voting 2-1 to impose the first fine under its new indecency standards, the Commission concluded that the
scenes "were neither isolated nor fleeting"; were indecent in the context of the film; and should not have been
shown at a time when children were likely to be
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viewing. Commissioner Patricia Dennis voted against
levying the fine, stating that parents should bear the primary responsibility for a child's access to television.
[July 1988] [ELR 10:2:17]
____________________
Federal Communications Commission restores syndicated program exclusivity rule
The Federal Communications Commission has voted to
restore its syndicated television program exclusivity
rule. The rule, which is scheduled to go into effect in
about one year, bars cable television companies from
duplicating programs presented by local broadcasters
holding exclusive contract rights. Syndicated exclusivity
will not apply to small cable stations with under 1,000
subscribers. In 1981, the Commission had deleted the
syndicated program exclusivity rule and the distant
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signal carriage rule as artificial restrictions on competition and diversity in television programming (ELR
2:16:3). [July 1988] [ELR 10:2:17]
____________________
DEPARTMENTS

Book Notes:
Too Old, Too Ugly, And Not Deferential to Men by
Christine Craft
Over a period of two years, the Entertainment Law Reporter covered a continuing series of developments in
the sex discrimination and fraud lawsuit filed by TVnews anchorwoman Christine Craft against Metromedia,
Inc., the owner of the station that once employed her.
(ELR 5:7:2, 5:9:18, 5:11:19, 7:3:17, and 7:6:15.)
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Those who followed the case may recall that at the
conclusion of the first trial, a Federal District Court entered judgment in favor Metromedia, and against Ms.
Craft, in connection with her Title VII and Equal Pay
Act claims. But Ms. Craft did better with her fraud
claim: the jury returned a $500,000 verdict in Ms.
Craft's favor. The District Court judge, however, found
the verdict to be excessive, and granted Metromedia a
new trial on the fraud claim, while denying Ms. Craft a
new trial on her Title VII and Equal Pay claims.
The second trial resulted in a $325,000 jury verdict and
judgment in Ms. Craft's favor -- which the Court of Appeals later reversed.
The articles that appeared in these pages reported on
the opinions in the case, and thus told Ms. Craft's story
from the point of view of the judges -- judges who, after
all, overruled two juries and snatched her victories from
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her. There is, of course, another view of the case -- Ms.
Craft's own. And it is a view that is now available.
In "Too Old, Too Ugly, And Not Deferential To Men,"
Ms. Craft tells the story of her life and career, her days
in the employ of Metromedia, and the lawsuit as it appeared to her. There is a certain irony in the book's title.
(It is a quotation of the explanation she says she was
given by a station representative for why she was taken
off the air.) Judging from the photos on the cover and
within the book, Ms. Craft is neither old nor ugly -- not
even by television's demanding standards. On the other
hand, the book shows that she is not, in fact, deferential.
Though why should she, or any woman, be, and if so, to
whom and why? That is one of the important questions
raised by this book.
The book is written with style and wit, and is not
nearly as rancorous as one would expect from a woman
who had won two six-figure jury verdicts and had them
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both taken away by male judges. Ms. Craft proves herself an able reporter. She tells a story that is interesting
in its own right and provides valuable insights into the
judicial process as it appears to participants.
Published by Prima Publishing & Communications,
P.O. Box 1260, Rocklin, CA 95677, phone
916/624-5718, the book retails at $17.95 hardcover, is
distributed by St. Martin's Press, and is now available in
bookstores. [ELR 10:2:18]
____________________
The Libel Revolution: A New Look at Defamation
and Privacy by Michael F. Mayer
Libel and privacy law occupy only small corners of the
larger entertainment law field. But the frequency with
which such cases are reported in the Entertainment Law
Reporter demonstrates what important corners they are.
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Libel and privacy were merely common law torts until
1964 when the Supreme Court's decision in New York
Times v. Sullivan revolutionized the area by injecting
the First Amendment into it. At issue in every libel and
privacy case are society's interests in protecting reputation and personal solitude on the one hand, and the unfettered exchange of information and opinions on the
other. It is a difficult balance. And the soundness -- from
the points of view of both the media and the public -- of
the approach taken by the Court in New York Times is
now being questioned.
New York attorney Michael F. Mayer has entered the
debate with a volume of his own entitled "The Libel
Revolution: A New Look at Defamation and Privacy."
(Mr. Mayer is a prolific author with five earlier books to
his credit, at least some of which are likely to be familiar
to readers of these pages: "The Film Industries -- Practical Business/Legal Problems" (1980); "Rights of
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Privacy" (1972); "What You Should Know About Libel
and Slander" (1968); "Divorce and Annulment in the
Fifty States" (1967); and "Foreign Films on American
Screens" (1965).)
"The Libel Revolution" begins with a succinct recap of
the history of the constitutionalization of libel, from
New York Times to Gertz to the meaning of "actual
malice" and the public/private figure distinction. It then
covers, in a series of chapters, several recent cases that
were newsworthy in their own right, including: Ariel
Sharon's suit against Time magazine; Colonel Anthony
Herbert's suit against "60 Minutes"; William Tavoulareas' suit against the Washington Post; General Westmoreland's suit against CBS; Professor Bertell Oilman's suit
against columnists Rowland Evans and Robert Novak;
and Dr. Paul Bindrum's suit against novelist Gwen Davis
and her publisher Doubleday.
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The book also surveys defenses recognized in cases of
this sort, and protective techniques available to the
media.
A similar approach is taken to the law of privacy:
background is succinctly stated, and the application of
legal principles is illustrated with descriptions of wellknown and interesting cases.
A concluding section covers remedies -- injunctions
and damages -- and Mr. Mayer's own views on the
"revolution." He takes a moderate position that recognizes the value of reputation and privacy but tends to favor free speech, and thus the media, somewhat more
highly. One his most intriguing suggestions is that those
who allege they have been defamed should have the
right to a declaratory relief action to "prove" falsity, but
without the potential for heavy damage awards that
"chill" speech.
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The book is 256 pages in length (including an index
and appendix of selected and proposed statutes). It is
published by Law Arts Publishers, 159 West 53rd
Street, #14F, New York, N.Y. 10019, phone
212/586-6380, and is priced at $28.75. [ELR 10:2:18]
____________________
Commercial Exploitation of Personality by Samuel
K. Murumba
What is known here in the United States as "right of
publicity" law is occupying an ever increasing place of
importance to those in the entertainment business. This
issue of the Entertainment Law Reporter alone reports
developments in "publicity" cases involving Bette
Midler, Woody Allen, and the late James Cagney.
Other countries too have developed a body of law
similar to our own "right of publicity." The growing
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body of Australian, Canadian and British caselaw in this
area is succinctly surveyed in "Commercial Exploitation
of Personality" by Samuel K. Murumba, a Lecturer in
Law at Monash University in Australia. The book begins with a background discussion of early developments in English law, and then divides its discussion
into two perspectives on "publicity" law: the proprietary
interests perspective; and the non-proprietary
perspective.
The proprietary perspective views personality, likeness
and reputation as property whose unauthorized use is a
form of "passing off." According to Dr. Murumba,
"classic" passing off cases are those that charge the defendant with trading on the plaintiff's goodwill, and thus
confusion is an essential element of the case. In addition, Dr. Murumba argues for a right that he characterizes as an "extended" action for passing off in cases that
involve the appropriation of personality but which
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would not depend on confusion, deception, or even
goodwill or public reputation.
The non-proprietary perspective on publicity law is
based on principles of defamation and privacy, and on
trade practice legislation. In this section of the book, Dr.
Murumba analyzes an Australian Unfair Publication Bill
(the text of which is reproduced in an appendix), proposed in 1979 in a lengthy report of the Australian Law
Reform Commission, but never enacted.
The book is written extremely well and is of interest
not only to those American lawyers whose clients do
business abroad, but also for comparative law purposes,
to those whose work involves purely American applications of our still-evolving right of publicity.
It is published (in North America) by Carswell Legal
Publications, 2330 Midland Avenue, Agincourt, Ontario, Canada MIS 1P7, phone 416/291-8421, and is
priced at $30.50 Canadian. [ELR 10:2:19]
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____________________
Counseling Clients in the Entertainment Industry
1987 by Martin E. Silfen (editor)
The Practising Law Institute's 1987 entertainment law
program produced an 876-page handbook of articles,
outlines and forms, assembled to accompany the speakers' presentations. Though not designed to be read
cover-to-cover, the volume is a wonderful collection of
often hard to come by materials. Indeed, flipping
through the pages of this book is like rummaging
through the files of experienced entertainment lawyers
as well as movie and TV studios.
The 1987 volume of this annual series includes material on music recording and publishing; movie development and packaging; television production, financing
and syndication; and theatrical (stage) production.
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Among the most interesting materials from the point of
view of readers who did not attend the program itself is
the complete text (not just an outline) of Peter Dekom's
talk entitled "The Motion Picture in 1987: A Study in
Economic Turmoil" and Brenda Feigen's narrativeoutline entitled "Developing and Packaging a Feature
Film: A Guide for Attorneys" which is supplemented by
300 pages of 20th Century Fox and MGM/UA
contracts.
"Counseling Clients in the Entertainment Industry
1987" is PLI Course Handbook Number 237 and is
available from the Practising Law Institute, 810 Seventh
Avenue, New York, N.Y. 10019, phone 212/765-5700.
[ELR 10:2:19]
____________________
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First Amendment Standards for Government Subsidies
of Artistic and Cultural Expression: A Reply to Justices
Scalia and Rehnquist by Lionel S. Sobel, 41 Vanderbilt
Law Review 517 (1988)
The Legal and Business Aspects of Motion Picture and
Television Soundtrack Music by Lionel S. Sobel, 8 Loyola of Los Angeles Entertainment Law Journal 231
(1988)
Free Agency and the National Football League by Bruce
H. Singman, 8 Loyola of Los Angeles Entertainment
Law Journal 259 (1988)
Out From Safe Harbor: The Odyssey of the Motion Picture Producer's "Special Employee" by Raymond L.
Towne, 8 Loyola of Los Angeles Entertainment Law
Journal 275 (1988)
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Digital Sampling: Old-Fashioned Piracy Dressed Up in
Sleek New Technology by Juan Carlos Thom, 8 Loyola
of Los Angeles Entertainment Law Journal 297 (1988)
Newspaper Wins Court Access But Loses By a Qualifying Margin, 8 Loyola of Los Angeles Entertainment Law
Journal 337 (1988)
Copying Cheap Novelty Items Is Not a Novel Idea, 8
Loyola of Los Angeles Entertainment Law Journal 351
(1988)
Navigating Public Access and Owner Control on the
Rough Waters of Popular Music Copyright Law, 8 Loyola of Los Angeles Entertainment Law Journal 369
(1988)
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Indian Bingo: Federal Protection of Indian Autonomy , 8
Loyola of Los Angeles Entertainment Law Journal 391
(1988)
Invasion of Privacy: False Light Offers False Hope, 8
Loyola of Los Angeles Entertainment Law Journal 411
(1988)
Gambler Finds Better Odds Against the Internal Revenue Service, 8 Loyola of Los Angeles Entertainment
Law Journal 429 (1988)
"Gun For Hire" Advertisement That Backfired And Hit
the Publisher in the Pocketbook , 8 Loyola of Los Angeles Entertainment Law Journal 439 (1988)
The Development of Legislative Provisions on Authors'
Contracts by Gyorgy Boytha, 12 Columbia-Volunteer
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Lawyers for the Arts Journal of Law & the Arts 155
(1988)
An Economic Understanding of Copyright Law's WorkMade-for-Hire Doctrine by I.T. Hardy, 12 ColumbiaVolunteer Lawyers for the Arts Journal of Law & the
Arts 181 (1988)
Parody or Piracy: The Protective Scope of the Fair Use
Defense to Copyright Infringement Actions Regarding
Parodies by Michael A. Chagares, 12 ColumbiaVolunteer Lawyers for the Arts Journal of Law & the
Arts 229 (1988)
Informal Prosecutorial Communications and Prior Restraint in Obscenity Cases: Resolving the Conflict of Interests by Deborah Chew, 12 Columbia-Volunteer
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Lawyers for the Arts Journal of Law & the Arts 249
(1988)
Director's Choice: The Fine Line Between Interpretation
and Infringement of an Author's Work by Jon Garon, 12
Columbia-Volunteer Lawyers for the Arts Journal of
Law & the Arts 277 (1988)
The Effect of the Tax Reform Act of 1986 on Motion
Picture Financing by Margaret-Ann F. Howie, 12
Columbia-Volunteer Lawyers for the Arts Journal of
Law & the Arts 307 (1988)
Baseball Free Agency and Salary Arbitration, 3 Ohio
State Journal on Dispute Resolution 243 (1987)
Trial by TV by Eileen McGarry, May California Lawyer
31 (1988)
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The Repeal of the Fairness Doctrine: Is Less Regulation
Really Better? by William C. Foutz, The Los Angeles
Lawyer 14 (May 1988) (Los Angeles County Bar Association, PO Box 55020, Los Angeles, CA 90055)
Financing Independent Films: Wall Street Funding May
Be Drying Up, But New Opportunities Beckon from
Europe and the Far East by Bruce St. J Lilliston, The
Los Angeles Lawyer 19 (May 1988) (for address, see
above)
Representing Independent Motion Picture Producers:
How to Steer the Producer Through the Many Pitfalls in
the Business of Development and Production by Nigel
Sinclair and Steven Gerse, The Los Angeles Lawyer 25
(May 1988) (for address, see above)
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The Fiscal Year Election: An Attractive Planning Technique for Entertainment Industry Clients by Thomas N.
Lawson, The Los Angeles Lawyer 32 (May 1988) (for
address, see above)
Representing Television Writers: How to Negotiate a
Movie-For-Television Scriptwriting Deal by Susan G.
Schaefer, The Los Angeles Lawyer 39 (May 1988) (for
address, see above)
Insolvency and the Production and Distribution of Entertainment Products by Stephen Chrystie, David Gould,
and Lou Spoto, 6 The Entertainment and Sports Lawyer
1 (1988) (Forum Committee on the Entertainment and
Sports Industries, American Bar Association, 750 North
Lake Shore Drive, Chicago, IL 60611)
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Equal Time-What's the Use? by Milton 0. Gross, 6
Communications Lawyer 1 (1988) (Forum Committee
on Communications Law, American Bar Association,
750 North Lake Shore Drive, Chicago, IL 60611)
New Copyright Law of Indonesia: Implications for Foreign Investments by Charles Gielen, 10 European Intellectual Property Review 101 (1988) (ESC Publishing
Limited, Mill Street, Oxford OX2 OJU, England)
The Rental Right in the UK Copyright Bill by Gillian
Davies, 10 European Intellectual Property Review 127
(1988) (for address, see above)
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