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BUSINESS AFFAIRS

Self Publishing and the Songwriter/Music
Publisher Agreement
by Jeffrey L. Graubart
"Should I be my own music publisher?" Talented songwriters, fearing they will be making a mistake in failing
to use an established music publisher to administrate
their musical creations, often ask this question. Of
course, there is no easy answer. Certainly, using the
services of a professional has its advantages, but do the
disadvantages outweigh the advantages? This must be
decided by individuals on their own, by weighing various facts unique to their own goals and desires.
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A songwriter-performer who has no desire to delve
into the business part of the music business may choose
another person or firm to administer his or her musical
works. This gives the creator more time to devote to
creation and performing. Even if this choice is easily
made, should the chosen administrator be an "established" music publisher (which will customarily charge
the creator 50% or more for its services), or should the
creator choose another (such as a manager, attorney, accountant, or other professional administrator) to undertake the task, for a charge to the creator usually no
greater than 15 % and often less than that? It should be
noted that many established companies do accept catalogues solely for administration for fees ranging from
15% to 25%. However, among the uninitiated, the
"pros" demand (and receive) ownership shares equal to
50% and more of individual songs and catalogues.
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Publishers' Share
Why does the publisher potentially receive even more
than 50% of the gross income from the composer's composition when the songwriter has been advised by the
publisher, traditionally, that they are entering into an arrangement calling for an equal income split? The primary reason is that the discussion between them is
usually in terms of equality, but the written agreement
submitted thereafter almost invariably provides equality
with respect to the split of income from mechanical royalties and synchronization royalties, but not with respect
to printed music. Also, often actual expenses are
charged "off the top" (or charged only to the writer)
even though these expenses are part of "administration,"
and sometimes an additional "administration fee" of
10% to 15% in favor of the publisher is exacted.
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Although the typical publisher receives 60 cents from
the sheet music licensee (20% of $2.95, the present retail price of sheet music), it usually agrees to pay the
creator only 5 or 6 cents. The payment of 7 to 10 cents
by a publisher to a writer is a major victory to the creator. When questioned with respect to this practice, various legitimate publishers have defended it on the
logically inadequate grounds that: (1) they never said
they would be the writer's partner, or (2) it is traditionally part of the publishers' "built-in profit structure." (It
should be noted that the agreements presented to songwriters in the 1940s provided for a payment of 5 cents
to writers for piano copies, and the same rate was contained in the majority of songwriters' agreements presented to writers during the 1970s, although the retail
price of sheet music since the 1940s has multiplied several times.)
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One notable exception is the recent modification of its
writer/publisher agreement by CBS Songs. Hopefully,
based on their awareness of this revolutionary (but only
equitable and highly overdue) modification by CBS
Songs, other major publishers will follow suit. The
writer is advised by CBS Songs that its present standard
writer/publisher agreement now calls for a sharing of
50%-50% of all "net" income concerning print royalties.
There are many factors to be considered by creators in
making their choice. Creators must decide whether they
want the services customarily provided by a music publisher or, in the alternative, the services of another administrator. The other administrator chosen by the
creator almost always provides his or her services for a
period as long or as short as requested by the creator,
while "established" music publishers invariably insist on
controlling compositions for as long as permissible
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under U.S. copyright law. Potentially this control can
last the life of the creator plus fifty years.
Utilizing the services of an administrator, the creator
usually contracts only on a year-to-year basis and does
not, therefore, face the loss of control of his or her compositions. Why then should the creator choose the music
publisher to administrate?
Publishers' Role
Publishers have been accused of no longer providing
the creative, promotional, and marketing functions for
which they once were famous. They also have been
charged with maintaining a function that has become
heavily administrative and clerical only: the same functions now performed by others for a fraction of the
charge and a fraction of the required contractual time. It
has been said that publishers have become largely
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service entities, conduits for the processing of income
and paper transactions and that they do not promote as
they used to, do not advertise as they used to, and do
not employ field representatives as they used to, because these promotional functions have been taken over
by record companies. If all of this is true, the creator's
choice is clear: to employ his manager, attorney, accountant, or other representative to process the income
and paper transactions and, in so doing, become his own
publishing company.
What do the music publishers say in their own defense? They, of course, paint a different picture. They
argue that they provide an important and creative role in
discovering and encouraging new talent. This encouragement can take the form of advances, annual guarantees or living allowances to the composer or lyricist to
permit him to develop his art. An astute publisher also
offers the availability of creative directors, producers,
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editors, and experts on the publisher's staff, the opportunity to co-write with established writers, and the conducting of workshops for new writers. Further,
publishers point out that they have an important promotional role in making demonstration records to showcase
the creator's songs. In doing so, they work to get not
only the initial recording but the maximum number of
additional recordings of each song (which, for example,
may turn out to be impossible for certain "hard rock"
songs but much more likely with MOR tunes like "Yesterday" or "Bridge Over Troubled Waters")
The offer of a substantial cash advance may be the major factor causing some new songwriters to contract
with an established publisher. Another reason may be
the possibility of the publisher obtaining an additional
prize unavailable from the mere administrator: the recording contract.
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Once established as a recording artist, the songwriter
finds less reason to maintain a relationship with the publisher, because the creator no longer needs the publisher
to find a vehicle to bring the creator's songs to the public. The artist-performer has his or her own vehicle. This
factor, more than anything else, is the reason publishers
have been willing in recent years to modify the portion
of the income they traditionally split with the creator.
They have been offering to slice the pie in such a way
that the writer or composer ends up with more than the
so-called "writer's share" (traditionally described as 50%
of the pie but actually substantially less because of the
disadvantageous provisions uniformly inserted in the
agreement between the parties by the publisher, as discussed above, which give the writer only a small fraction of the monies received from the sale of the printed
music, and, in addition, exact substantial additional
amounts "off the top" for collection agents and "general
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overhead"). The remainder or "publisher's share" today
may be split between the publisher and the writer, but
this is usually done only upon the writer's strong insistence. This arrangement for splitting the publisher's
share has become known as a "co-publishing" or "splitpublishing" deal.
From time to time, established music publishers are
charged with being nothing more than agents for a stable
of writers. If so, the tailoring of the publishers' compensation by way of the split-publishing deal does cause
them to be compensated more closely to an agent's commission than was done previously. However, the agent's
term hardly ever exceeds a period of seven years, while
publishers continue to demand terms of 35 years or
more.
What about the fairness of permitting music publishers
to retain creators' songs for long periods of time, without
an obligation to achieve some level of success with
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respect to each composition? One remedy, permitted by
some (but certainly not all) of the major publishers, is to
insert in their agreements with writers a clause stating
that unless a composition is recorded and commercially
released (through customary industry channels) or used
in a motion picture or TV show, or some variation
thereof, the publisher must return the composition, and
all rights granted by the writer, within a certain period of
time (usually 12 to 18 months). Other major publishers
refuse to allow such right of reversion, saying that they
will never be sure when the right time will come to exploit a particular song.
British Decisions
Although United States courts have not generally
delved into the fairness of agreements between music
publishers and songwriters (primarily on the basis that it
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would be an unwarranted interference with freedom of
contract if they were to relieve an adult party from a bad
bargain), the English courts have done so in the landmark case of A. Schroeder Music Publishing Company
Limited v. Tony Macaulay, [1974] 3 All E.R. 616.
There, the young songwriter plaintiff (Macaulay) sought
to repudiate the contract he had with the defendant music publisher and was successful in doing so in the trial
court, in the Court of Appeal, and again in the House of
Lords (equivalent to the U.S. Supreme Court).
Macaulay had signed a contract with the defendant, a
worldwide organization of music publishers, by which
the composer agreed to assign to the publishers all of
the copyrights in his existing work and in future works
composed during the subsequent five year period. For
that, the publishers agreed to pay the plaintiff an advance equivalent of about $100. Subsequent advances of
the same amount were due each time the previous
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advance was recouped by the publishers from the royalties due the plaintiff. As is quite common in these agreements, there was no express obligation by the
defendants to exploit any composition of the plaintiff.
The plaintiff contended that the agreement was oppressive, and an unreasonable restraint of trade (because of
his inability to deal with his compositions for a five year
period except with the defendant) and therefore void as
being against public policy. At each level, the court
agreed. The House of Lords, in affirming the judgment
of the trial court which had declared the agreement to be
void, made the following observations:
1. If the publisher is not bound with a "positive undertaking" to exploit a composer's work, it would be an unreasonable restraint of trade to tie the composer ". . . for
this period of years so that his work will be sterilized
and he can earn nothing from his abilities as a composer
if the publisher chooses not to publish."
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2. If the composer had the right to recover his compositions after a reasonable time of inactivity by the publisher, the agreement would not be against public policy.
3. Because the contract was not negotiated between
the parties, but instead the plaintiff was offered a "take it
or leave it" agreement by a party with superior bargaining power, the agreement was oppressive and did not
satisfy the test of fairness, i.e., whether the restrictions
are both reasonably necessary for the protection of the
legitimate interests of the publisher and commensurate
with the benefits secured to the songwriter.
Fleetwood Mac Case
A week later, another English court decided a case involving Fleetwood Mac's original manager, who also
had a publishing agreement with members of the group.
Clifford Davis Management Ltd. v. WEA Records, Ltd.,
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[1975] All E.R. 237. The court refused to grant the manager an injunction against distribution of Fleetwood Mac
records in England that embodied compositions apparently subject to his prior publishing agreement. The
court, referring to "standard" clauses in the agreement,
called them "amazing provisions" and cited the precedent of the Macaulay case as the authority for its refusal.
Two subsequent seminal cases have come to us from
our UK brethren which also warrant noting here.
In O'Sullivan v. Management Agency, [1985] 3 All
E.R. 351, the court, citing Macaulay, set aside the
writer/publisher agreement between songwriter Gilbert
O'Sullivan and his publishing company, MAM, on the
following grounds:
1. In the event the publisher failed to publish any of the
subject compositions during the exclusive five year term
thereof, the writer was not entitled to any compensation.
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2. The royalty amounts were deemed by the court to be
restrictive of trade" based upon their size (or lack
thereof).
3. The writer had no independent counsel prior to executing the agreement.
4. Undue influence between O'Sullivan and the defendants "was to be presumed because of the special relationship between them." The special relationship
referred to by court was based upon the findings of the
lower court that O'Sullivan "had total confidence in
Mills [defendant personal manager] and trusted him
implicitly."
Elton John Case
Decided subsequently to the O'Sullivan case was the
case entitled Elton John v. Dick James Music [High
Court of Justice, Chancery Division, Royal Courts of
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Justice, 1982 J.No. 15026 (1985)] which involved internationally famous star composer, Elton John and his almost equally well known lyricist, Bernie Taupin, who
signed writer/publisher agreements with Dick James
Music when they were 20 years old and 17 years old,
respectively. There, armed with the 1973 Macaulay decision, the plaintiffs sought to set aside the publisher and
recording agreements on the grounds of undue influence
and sought the return of all copyrights and master
recordings.
The court refused to set aside the agreement citing the
long delay between the recognition by John's manager,
John Reid, of the questionable validity of the agreements and the bringing of the action. However, the court
did rule on behalf of the plaintiffs on a most important
abuse present in many international publishing agreements. In such agreements, as was the case there, the local publishers create local subsidiary wholly-owned
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sub-publishers in various foreign territories, which, in
most instances, are nothing more than paper creations
having no offices, staff or physical presence except in
file cabinets. Typically, under such an agreement, each
such "sub-publisher" retains 50% of all revenue generated in its own territory, remitting the remaining 50 % to
the parent music publishing company. Accordingly,
when it is time to account to the writers, the parent music publishing company accounts only for the fraction
"received" from its subsidiary in the foreign territory,
which of course, is considerably less revenue than
would be received if these international sub-publishing
agreements had been negotiated at arms-length with an
independent third party sub-publisher in each territory.
Elton John and Bernie Taupin claimed that the defendant music publisher had breached its fiduciary duty and
that the defendants also had breached an implied warranty not to "unfairly, artificially or unjustifiably reduce"
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the receipts upon which royalties were payable. Although the court found that the USA subsidiary was, in
fact, a real operating entity which had a staff, justifying
a retention, the court did not allow the retention by the
other subsidiary sub publishers (operated solely by an
administrator in each territory). With respect to the other
subsidiaries, the court ruled that the proper measure of
compensation to be retained by the subsidiaries was the
amount actually paid to the administrator in each territory. In so doing, the court exhibited a good understanding of the commercial realities of the music publishing
industry.
The plaintiffs also had alleged undue influence as a
ground upon which to rescind their original publishing
agreement. The court refused to grant rescission, although in discussing the reasons for its refusal, it raised
other important issues with respect to the
writer/publisher agreement:
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1. The court found that based on the disparity in their
ages and levels of business acumen and experience (the
plaintiffs were minors when the agreement was executed, although it was approved by their parents) and
based on the plaintiffs' reliance on Dick James representation that the contractual terms would be fair and the
fact that no negotiation had taken place, James indeed
had had a dominating influence over plaintiffs. (The
court did go to pains to point out that although Mr.
James did not consciously seek to obtain an unfair advantage, "One can obtain an unfair advantage by the exercise of dominating influence without intending to act
unfairly.")
2. The court stated that such an undue influence, coupled with "a manifestly disadvantageous transaction resulting from the exercise of that influence" would be a
ground to rescind the agreement. However, it held that
the transaction h not so operated taking all
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circumstances (including the great monetary success enjoyed by the plaintiffs thereunder) into account. Although the court refused to declare the agreement void,
as was done in Macaulay, the court did comment negatively about the agreement, pointing out the following
"unfair" aspects of it:
1. There was no provision for an increased royalty rate
in the later years of the agreement, notwithstanding the
potential level of success the writers' compositions
might enjoy.
2. As in Macaulay, the copyrights were assigned for
their full terms with no provision for a reversion based
on the publisher's failure to exploit individual
compositions.
The court also held that although Dick James Music
should account for any unauthorized profit made by it in
the course of its fiduciary relationship with the plaintiffs,
because royalties received are not deemed to be "trust
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property" under English law, "the relationship between
the fiduciary and the plaintiff is that of debtor and creditor" (and not that of trustee and cestui que trust).
Conclusion
American law has its deep roots in English law, but as
has often been pointed out, these roots were planted in
the 17th and 18th centuries and since then, the legal
vines have grown in different directions in some cases.
One might say that some of the American vines have
failed to grow at all until very recently. One area where
this is the case is the issue of rescission of contracts due
to inadequate consideration given by one party where
the agreements are at arm's length. American courts
have, in the past, been more willing than their English
counterparts to imply a promise to use reasonable or
good faith efforts, and so whether American courts will
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adopt the logic of Schroeder v. Macaulay, and its progeny, and create a revolution in the U.S. music publishing
industry which is already underway in that industry in
England, remains to be seen. It is clear, however, that
today's creators have more choices open to them than
their counterparts of 20 years ago and before. It is therefore incumbent upon creators to weigh intelligently their
choice of publisher versus administrator before making a
hasty, uninformed and irrevocable decision they may
later regret. It is also incumbent upon their advisors to
be well informed with respect to the bases on which this
often critical career choice is made.
Jeffrey L. Graubart is a member of the State Bars of
California, New York and Illinois and is a member of
the Beverly Hills/New York firm of Strote, Graubart &
Ashley, P.C. [ELR 8:4:3]
____________________
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LEGAL AFFAIRS

The USFL vs. NFL Case: A Review of the Issues Before, During and After the Trial, Including Speculation on the Reason for the $1 Jury Verdict and on
Possible Grounds For Appeal
by Lionel S. Sobel
On Monday, August 4, 1986, the United States Football League voted to suspend its 1986 season, as a consequence of an event that left the young league
financially unable to carry on. As drastic a step as it
was, the decision to suspend operations had been widely
anticipated, following a jury verdict the previous Tuesday, July 29th, that awarded the USFL only $1 in its antitrust suit against the much older and well established
National Football League. The USFL had sought almost
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$1.7 billion in treble damages. And though the jury's $1
verdict will be trebled under federal antitrust law, just as
a larger verdict would have been, even $3 will not
scratch the surface of the $200 million in losses that
USFL owners reportedly have suffered since their
league commenced operations three and a half years
ago.
Verdict a Surprise
The tiny size of the award came, at least at first, as a
shocking surprise to those who were present when the
jury's verdict was announced. Indeed, for some, it remains a perplexing result, because the jury also found
that: the NFL does have monopoly power in the market
for professional football in the United States; that the
NFL willfully acquired or maintained that monopoly
power; and that the NFL's monopoly power has in fact
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caused injury to the USFL. This was precisely what the
USFL had alleged and had asked the jury to find. Thus,
when the jury agreed with the USFL on these points, but
awarded it only $1 in damages, heads were shaken and
scratched in most if not all quarters.
Shortly after the five-woman, one-man jury was
thanked for its services and excused from the courtroom, one possible explanation for the puzzling outcome
began to present itself. One of the jurors, Miriam
Sanchez, a high school English teacher from Yonkers,
New York, told reporters who had clustered outside the
Manhattan courthouse that she and two other jurors had
wanted to award the USFL a far greater amount, but had
compromised on $1 in the belief that Judge Leisure then
would decide how much more the USFL ought to be
awarded.
The USFL has moved for a new trial, arguing that a
new trial is necessary because of the mistaken belief of
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these three jurors that Judge Leisure would or could
award the USFL greater damages, if only they "signaled" him to do so by finding the NFL "guilty" of monopolization and awarding the USFL a token amount.
The motion is scheduled to be argued in September (after this issue of the Entertainment Law Reporter goes to
press).
If Judge Leisure's past practices in connection with this
case are any guide to how he is likely to handle the
USFL's motion for a new trial, the judge will issue a
well-reasoned, written opinion explaining his decision,
whatever it might be. This is so because prior to and
even during the trial, Judge Leisure issued written opinions in response to a long string of motions by both
sides. The parties' pretrial and in-trial motions addressed
a wide variety of issues ranging from whether the NFL's
original law firm could continue to represent the NFL
even though the firm also had previously done some
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legal work for the USFL (it could not; see ELR
7:12:18), to whether the NFL had automatically violated
federal antitrust law simply by entering into contracts
with all three television networks, to whether particular
items of evidence were admissible at trial. See, United
States Football League v. National Football League, 634
F.Supp. 1155, 1986-1 Trade Cases (CCH) para.
67,074-76 (S.D.N.Y. 1986)(USFL's motion for partial
summary judgment, and NFL's motion to strike); 1986-1
Trade Cases (CCH) para. 67,099-102 (S.D.N.Y. 1986)
(evidence motions); 1986-1 Trade Cases (CCH) para.
67,218 (S.D.N.Y. 1986) (jury instructions and CCH's
account of jury verdict).
Given the legal complexity of this case, the enormous
amount at stake, and the tremendous quantity of evidence that arguably was relevant, pretrial proceedings
were completed in a remarkably short period of time.
The USFL's original complaint was filed in October
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1984, and an amended complaint was filed in May
1985. Depositions commenced in July 1985, and in four
months, more than 40 depositions comprising more than
80 days of testimony were taken. More than 2,000
documents were marked as exhibits. Several pre-trial
motions were made and ruled upon. And the trial began
in May 1986 - less than 19 months from the date the
case began.
The USFL's amended complaint alleged that the NFL
had monopolized and restrained trade in professional
football in the United States in violation of the Sherman
Act. (The amended complaint also alleged common law
causes of action for interference with the USFL's thenexisting contractual relations and with its prospective
business relations.)
In support of its antitrust claims, the USFL alleged that
the NFL had monopolized and restrained trade in the
markets for professional football players, game officials,
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stadia, cities, and - most important - network television
coverage.
Network Television Claim
The USFL's network television claim was the most important play in its game plan for several reasons. Among
other things, it was the one theory that gave the USFL a
shot at a partial summary judgment, because it was
based on undisputed historic facts, all of which were
found in government-published Congressional hearing
transcripts. The theory simply required Judge Leisure to
conclude that those facts had the legal significance attributed to them by the USFL. He didn't, for reasons that
seem eminently sound. But he could have, and this theory may still give the USFL hope for reversal on appeal.
Here are the facts and the arguments concerning their
possible significance.
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In 1961, the NFL was prohibited by federal court order
(on antitrust grounds) from selling television rights to
CBS (or any other network) in a single, league-wide
package - something the NFL very much wanted to do.
One reason the NFL wanted to do so was that the
American Football League - then a separate and competing league - had sold its television rights in a lucrative
package to the ABC television network. Since the NFL
and AFL were then locked in an expensive inter-league
"war," the NFL did not think it fair that it could not do
what the AFL already had. Congress agreed, and
quickly enacted legislation amending the antitrust laws
in a way that authorized the NFL to sell its television
rights in a package too.
The exact language of the 1961 bill did not prohibit the
NFL from entering into contracts with more than one
network. This caused the AFL some concern, because it
feared that the NFL might seek to do business with ail
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three networks, thus squeezing the AFL off network
television entirely. The NFL, however, denied having
any such intention. Moreover, the NFL's lawyer told a
House of Representatives committee that the purpose of
the then-pending bill was to permit the NFL to sell its
television rights to "a single network."
The testimony of the NFL's lawyer before the House
committee was pleasing to the AFL-so much so that the
AFL suggested that a "single network" limitation be incorporated into the language of the bill itself, or into the
House committee's report. Ultimately, the bill itself was
not amended, and thus the legislation, as enacted, did
not (and does not) limit the NFL to a single network.
However, in accordance with the AFL's suggestion, the
House committee did insert a provision in its report stating that the committee did not intend to grant the NFL
an antitrust exemption for any agreement whose "intent
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or effect" was to "exclude" a competing league from
selling its television rights.
Fast forward 25 years. It is now 1986, and the old AFL
has long since merged with the NFL (and has become
the "American Conference" thereof). The NFL has sold
its television rights not only to two, but in fact to all
three television networks. In 1986, the "competing
league" was the USFL, and none of the three networks
was interested in broadcasting USFL games in the fall
(though ABC had carried USFL Games when they were
played in the spring from 1983 through 1985).
Significance of Legislative History
The USFL's lawyers unearthed the quarter-century old
legislative history of the 1961 television legislation, and
its meaning was clear, to them. They argued that it
means the NFL automatically violated antitrust law
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simply by entering into contracts with all three networks, because (they said), the antitrust exemption conferred by the 1961 legislation was lost when the NFL
entered into a contract with more than a single network.
Though the USFL's argument is plausible, it overthrew
its intended mark, because it failed to acknowledge that
agreements which are not exempt from the antitrust laws
are not for that reason necessarily illegal. Whether such
agreements actually are illegal is a separate question
from whether they are exempt (An agreement which is
not exempt from antitrust law may not be illegal, simply
because the agreement does not violate the law.)
The NFL of course knows that the best defense is a
good offense. Thus, it argued that because the 1961 legislation exempts "any" league-wide television agreement, the bill necessarily exempts "all" such contracts.
This argument too overshot its intended mark (though
not by quite as far as the USFL's argument). Indeed,
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Judge Leisure agreed with the NFL that on its face, the
1961 legislation does seem to exempt all television
package agreements. The judge noted, for example, that
the language of the legislation does not limit the NFL to
a single network.
Moreover, Judge Leisure observed that as early as
1961, the NFL had acknowledged to Congress that
someday it might want to have more than one network
contract. That "someday" became "today" in 1966 when
Congress approved the merger of the NFL and the AFL,
and the NFL specifically told Congress that it probably
would take two networks to provide television coverage
for the same number of games as had been televised
prior to the merger. Thus, Congress knew in 1961 and in
1966 that the NFL was thinking of entering into contracts with more than a single network. And Congress
did not object in either instance.
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On the other hand, Judge Leisure did consider himself
obligated to give some effect to the 1961 legislative history the USFL had urged upon him. And the judge did
so in what clearly was the correct manner. He ruled, in
effect, that the 1961 legislation exempts from the antitrust laws each network contract, considered individually. Judge Leisure therefore denied the USFL's motion
for partial summary judgment. However, he also ruled
that if the "intent or effect" of the NFL having three network contracts was to "exclude" the USFL from selling
its television rights, then the three contracts, considered
together, could violate the antitrust laws. Thus, one of
the major issues at the trial became whether, infact, the
"intent or effect" of the NFL's three network contracts
was to "exclude" the USFL from network television.
Television Evidence at Trial
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On this score, there was of course complete disagreement between the two leagues. The NFL argued that
CBS and NBC are obligated to carry NFL games only
on Sundays, thus leaving both of those networks available to broadcast USFL games any other day or night of
the week-should they wish to do so. Likewise, ABC is
obligated to carry NFL games only on Monday evenings, thus leaving that network available to broadcast
USFL games any other evening of the week and at any
time, day or night, on Sundays-again, assuming it
wished to do so.
The USFL argued in response that the three networks'
real wishes had little if anything to do with the matter,
because the NFL had pressured them not to carry USFL
games even though they had air time available to do so.
The NFL's ability to rotate among the networks the extremely valuable right to televise the Super Bowl game
was said to be the carrotand the ability to withhold that
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right, the stick-by which the NFL improperly influenced
all three networks not to wish to carry USFL games in
the fall.
This was one of the issues that Howard Cosell - formerly, but (by the time of his testimony) no longer in the
employ of ABC Sports - covered in his well-publicized
testimony. Mr. Cosell testified that he had been told by
Roone Arledge, the former head of ABC Sports, that the
NFL had pressured ABC not to carry USFL games. This
same point also was made by an unidentified "source" to
Washington Post reporter Paul Attner who wrote an article about it as early as March 1984. However, Mr.
Attner would not disclose the identity of his source, thus
preventing the USFL from calling the source as a witness at trial. The USFL made a motion for permission to
offer Mr. Attner's article into evidence at the trial, but
Judge Leisure denied the motion on the grounds that the
article was inadmissible hearsay.
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The NFL, of course, denied pressuring the networks
not to carry USFL games; and in their own testimony,
network executives confirmed the NFL's position.
Though the jury could have disbelieved the NFL and
network witnesses on this issue, apparently it did not.
By its verdict (a special verdict that required the jurors
to answer several specific questions), the jury indicated
that ultimately it agreed with the NFL's view of the network television issue. The jury did find (as the USFL
wanted it to) that a contract with a national television
network is essential for a professional football league to
compete successfully in the United States, and that potential competitors of the NFL could not duplicate the
benefits of a network contract (by, for example, syndicating its games). However, the jury also found (as the
NFL wanted it to) that the NFL's three network contracts did not constitute an unreasonable restraint of
trade, and - most important - that the NFL lacked the
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ability to deny competing football leagues access to a
national television contract.
Thus, the USFL failed to persuade Judge Leisure that
the NFL's television contracts violated the Sherman Act
as a matter of law. And the USFL failed to persuade the
jury that the NFL's television contracts or other actions
violated the Sherman Act as a matter of fact. If the
USFL had succeeded on either theory, it could have
asked for an injunction barring the NFL from entering
into contracts with all three networks. This would have
left at least one of the networks without NFL football;
and presumably that network then would have been interested in broadcasting USFL games, even in the fall.
The USFL's loss on the television issue was, no doubt,
an overriding factor in the league's decision to suspend
operations. For without a court order requiring the NFL
to give up one of the networks, none of the networks
would carry USFL games in the fall. And - as the jury
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did find - a contract with at least one of the networks
was essential if the USFL was to compete successfully.
Other Grounds for Antitrust Violation
Although the USFL placed special emphasis on the
NFL's network television contracts, the USFL did not
rely solely on the television issue to support its claim
that the NFL had monopolized and restrained trade in
professional football. The USFL alleged that the NFL's
violation of antitrust law also was shown:
- by the demise of the All America Football Conference in 1947, the merger of the American Football
League in 1966, and the demise of the World Football
League in 1975;
- by the NFL's reasons for seeking the 1961 television
legislation and the 1966 merger legislation;

VOLUME 8, NUMBER 4, SEPTEMBER 1986

ENTERTAINMENT LAW REPORTER

- by antitrust judgments entered against the NFL in earlier suits filed by players, the government, the Raiders
and the Los Angeles Coliseum Commission;
- by the inability of USFL teams to rent a number of
football stadia, at all or on acceptable terms;
- by disparaging information about the USFL distributed to the press by the NFL;
- by the NFL's refusal to permit its game officials to
work for the USFL, even in the springtime;
- by a "conspiracy" to keep the USFL's New Jersey
Generals out of New York City, even though the NFL's
New York Jets and New York Giants had themselves
left the city to play in New Jersey;
- by a "collaboration" between the NFL and the City of
Oakland to force the NFL's Raiders to return to Oakland
in order to prevent the USFL's Oakland Invaders from
becoming more successful there;
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- by an NFL decision to increase the number of players
(from 45 to 49) that its teams could keep on their active
rosters;
- by an NFL decision to conduct a Supplemental Draft
of players who had signed with USFL teams; and
- by memoranda by NFL executives, and a presentation
made by Professor Michael Porter of the Harvard Business School, recommending that the NFL engage in allegedly illegal "predatory" conduct designed to force the
USFL out of business.
What effect the cumulative weight of all this evidence
would have had on the jury is not known, because the
USFL did not get to present much of it. Instead, in a series of pretrial rulings, Judge Leisure excluded evidence
concerning several of these issues. Though the judge's
opinions are wellreasoned and appear correct, at least
some of his rulings may provide the USFL with
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additional grounds for appeal. Here, in brief, is what
Judge Leisure decided.
Pre-Trial Rulings
The USFL was barred from introducing evidence concerning the demise of the All America Football Conference in 1947, because the USFL failed to show that the
NFL was responsible for the AAFC's demise. Likewise,
the USFL was barred from introducing evidence that the
NFL had attempted to put the American Football League
out of business (before it merged with the NFL in 1966),
because allegations that the NFL had attempted to do so
were found to be untrue, as a matter of fact, when the
AFL made them itself in its own antitrust lawsuit against
the NFL decided in 1962. However, allegations concerning the NFL's actions towards the World Football
League (before its demise in 1975) were not stricken,
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because the USFL did present evidence that the NFL
had attempted to harm the WFL; and if that were so,
Judge Leisure ruled, that would be relevant evidence explaining how the NFL had acquired its monopoly
position.
The USFL was barred from introducing evidence conceming the NFL's reasons for seeking the 1961 television legislation or the 1966 merger legislation, on the
grounds that such evidence was irrelevant and highly
prejudicial. Such evidence was held to be irrelevant because the NFL had a First Amendment privilege to seek
both pieces of legislation, and thus the reasons it might
have done so could not be the basis for liability, in any
event.
The USFL was barred from introducing evidence conceming judgments entered against the NFL in earlier
cases brought by players (involving such matters as the
draft and the "Rozelle Rule") and the government
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(involving early NFL rules concerning radio and television broadcasting), because those cases were not evidence of an NFL intent to damage a competing football
league, which was the only issue involved in the USFL's
case. Likewise, evidence concerning the litigation between the Raiders and the NFL was barred for the same
reason: that suit did not show the NFL intended to injure
a competing league.
Judge Leisure also ruled against the USFL in connection with its allegation that the NFL was responsible for
interfering with access by USFL teams to 11 football
stadia. Ten of those stadia were publicly owned, and
thus Judge Leisure held that any communications the
NFL may have made with the managers of those stadia
would be privileged. Though one stadium was privately
owned, Judge Leisure ruled that the USFL had not factually supported its contention that the NFL interfered
with USFL access to it.
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Judge Leisure also granted an NFL motion for partial
summary judgment in connection with the USFL's allegation that the NFL had disparaged the USFL to the
press. The judge did so, because the USFL has not
claimed that any of the information distributed by the
NFL was false; and he held that the dissemination of unflattering information or opinion about the USFL which
is not false does not constitute anticompetitive conduct.
Finally, Judge Leisure granted an NFL motion for partial summary judgment in connection with the USFL's
allegation that the NFL had monopolized the market for
qualified professional football game officials. The judge
did soon the grounds that the evidence showed that the
NFL employed only 107 of the 1,000 or more game officials who are qualified to officiate professional football
games, by the NFL's own standards.
Other Evidence at Trial
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These rulings left the USFL with several arguments for
trial, though obviously not all that it would have liked.
At trial, the USFL contended that the NFL, had violated
antitrust law:
- by entering into contracts with all three television net
works and by pressuring the networks, not to carry
USFL games in the fall;
- by increasing the size of its player rosters, and by
conducting a Supplemental Draft;
- by preventing the USFL's New Jersey Generals from
moving to New York City, and by attempting to injure
the USFL's Oakland Invaders by collaborating with the
City of Oakland in its effort to get the Raiders back; and
- by pursuing the strategy recommended by Professor
Porter in the presentation he had made to NFL executives on how to compete with the USFL.
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Apparently, the USFL did convince the jury that some
of these things (other than the television claims) were
so, because after five days of deliberation, the jury determined that the NFL had willfully acquired or maintained monopoly power and that the NFL's monopoly
had in fact injured the USFL. This being so, the jury's $1
verdict appears at first (but only at first) impossible to
fathom. However, upon reflection, there are five perfectly plausible explanations.
Possible Explanations
First, the $1 verdict may be explained by the legal difference between "injury" and "damages." Judge Leisure
instructed the jury that "`Injury' differs from 'damages.'"
He explained that damages "are the means of measuring
injury in dollars and cents." Thus, the jury may have
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found the USFL was in fact injured, but only slightly so
- $l worth.
Second, the jury may have found that the USFL suffered substantial damages, but was not entitled to recover all of its damages from the NFL for any of several
reasons. For example, the NFL had argued that any
damage suffered by the USFL was the result of mismanagement of the USFL by its own people. The NFL
claimed that the USFL had attempted to force a merger,
and in doing so, had injured itself financially. On this
point, Judge Leisure instructed the jury that if the NFL
had injured the USFL, but the USFL had injured itself as
well, the jury should take this into account in deciding
how much money to award the USFL; and the judge instructed the jury not to award the USFL losses it may
have suffered as a result of its own business decisions.
Furthermore, Judge Leisure instructed the jury that to
the extent the USFL was injured by the independent
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business decisions of ABC, CBS or NBC, the jury
should not award the USFL any damages for those injuries. Thus, the jury may have found that the USFL suffered substantial injury, but most of that injury (all but
$1 worth) was the result of the USFL's own actions or
the result of independent actions taken by the networks,
rather than as a result of the NFL's monopoly.
Third, the jury may have found that the USFL would
have avoided virtually all of its damage by playing its
1986 season in the spring, rather than in the fall. Judge
Leisure instructed the jury that if it found that the USFL
could have mitigated its damages by playing in the
spring, and that the USFL unreasonably failed to do so,
the USFL should not be awarded the damages it could
have avoided by playing in the spring.
The $1 Instruction
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Fourth, the jury may have found that the USFL suffered substantial damage, but the jury may have been
unable to compute the amount of that damage. Recognizing in advance that the jury might have just such a
problem, Judge Leisure gave the jury this important
instruction:
"Just because you may have found the fact of some
damage resulting from a given unlawful act, that does
not mean that you are required to award a dollar amount
of damages resulting from that act. You may find, for
example, that you are unable to compute the monetary
damages resulting from the wrongful act except by engaging in speculation or guessing, or you may find that
you cannot separate out the amount of the losses caused
by the wrongful act from the amount caused by other
factors, including perfectly lawful competitive acts and
including business decisions made by the plaintiffs or
the plaintiffs' own mismanagement; or you may find that
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plaintiffs failed to prove an amount of damages. You
may decline to award damages under such circumstances, or you may award a nominal amount, say
$1.00."
Thus, on the basis of this instruction, the jury may have
found that the USFL suffered "some damage," but chose
to award only a "nominal ... $1.00" for any of three reasons: (1) because the jury was unable to compute the
amount of the USFL's damage except by speculation or
guessing; (2) because the jury could not separate the
amount of the USFL's damage caused by the NFL's monopoly from the amount of the USFL's damage caused
by the NFL's lawful competitive acts or caused by the
USFL's own mismanagement; or (3) because the jury
found that the USFL had not proved the amount of its
damages.
There was nothing in Judge Leisure's instructions to the
jury suggesting that if the members of the jury could not
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determine how much to award, or could not agree
among themselves on how much to award, they could
award a nominal amount and he would award the rest.
No doubt, the jury instructions were confusing. They ran
some 159 typewritten pages. But if one (or even three)
members of the jury mistakenly believed that the judge
could or would award more than they did, it was not because of any provision contained in the jury instructions
themselves. This being so, it is quite unlikely that selfconfessed juror-confusion will be the basis for a successful motion for new trial or a reversal on appeal.
Evidence of Confusion Inadmissible
The USFL's principal legal hurdle is Federal Rule of
Evidence 606(b) which provides that a "juror may not
testify as to any matter or statement occurring during the
course of the jury's deliberations ... or concerning his
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menta processes in connection therewith." (The rule also
prohibits courts from considering juror affidavits, or any
evidence of statements made by jurors, concerning jury
deliberations or the mental processes of a juror.) On the
basis of this rule, a Federal Court of Appeals in New
York recently refused to reverse a jury verdict (in an unrelated case), despite the contention that "the jury was
hopelessly confused in its computation of damages," as
shown by notes the jury made while determining damages. Ohanian v. Avis Rent A Car System, Inc., 779
F.2d 101, 110 (2d Cir. 1985). Thus, in the USFL case,
even if all of the jurors were confused about Judge Leisure's authority to increase the amount of their award, it
appears as though evidence of such confusion would itself be inadmissible.
Moreover, to win a new trial or a reversal on the
grounds of juror-confusion, the USFL would have to
overcome something more than Federal Rule of
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Evidence 606(b). It appears from press reports of posttrial interviews with the jurors that only three jurors, at
most, mistakenly believed that Judge Leisure could increase their $1 award. According to juror Margaret Lilienfield, a retired NATO administrator from
Schenorock, New York, three of the jurors did not want
to award the USFL anything at all. Even the pro-USFL
juror, Ms. Sanchez, was quoted as saying that the $1
award was "definitely a compromise." She explained,
"One dollar was all we could do, or we'd have a hung
jury."
In other words, there has been no suggestion that the
three pro-NFL jurors were confused. In order to avoid a
hung jury, they "compromised" on $1, rather than hold
out for no damages at all. Apparently, if the pro-USFL
jurors were confused, it was because they - and they
alone - thought that they could pretend to agree to a $1
award to avoid a hung jury, and then have Judge Leisure
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undo the "compromise" by awarding more. Even if Rule
of Evidence 606 did not exist, it is difficult to imagine
any court setting aside a verdict based on a juror's mistaken belief that the judge could give effect to that juror's subjective, undisclosed intention not to
compromise, despite that juror's objective, jury-room
agreement to comprise on a particular verdict.
Another Inconsistency
In the immediate aftermath of the announcement of the
jury's verdict, the $1 award was contrasted with the
jury's finding that the NFL had monopolized professional football, and that seeming inconsistency received
substantial public attention. There was however another
inconsistency in the verdict - one that received no public
attention at all. And this inconsistency suggests a fifth
possible explanation for the $1 award.
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Although the jury found that the NFL had willfully acquired or maintained its monopoly power, it also found
that the NFL had taken no overt action to do so. This is
somewhat puzzling, because judge Leisure had instructed the jury that it should find in favor of the USFL
on its monopolization claim only if the jury found that
the NFL had intentionally acquired or maintained monopoly power. In this connection, Judge Leisure explained that a mere intention to monopolize is not
sufficient, because thoughts or ideas themselves do not
restrict competition. "Only actual conduct or action restricts competition," the judge told the jury.
Therefore, Judge Leisure instructed the jury that in order to find for the USFL on its monopolization claim,
the jury would have to find that the NFL "had an intent
to monopolize and engaged in anticompetitive conduct
to realize that goal." Judge Leisure also explained that
not all monopolies are illegal: "The antitrust laws do not
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condemn one who, merely by superior skill or intelligence, gets the whole business because nobody else
could do it well." Moreover, he explained that the first
company to start a business may acquire things that another company later wishes to have; but the law does
not require the first company to share those things in order to permit the second company to compete. Finally,
he instructed the jury that "Every business has the right
to increase its success by using legitimate good business
practices, such as increasing efficiency or offering a superior product. A monopoly achieved or maintained as a
result of such legitimate good business practices is not
unlawful. A monopolist has the same right to compete as
any other company."
Based on these instructions, it is entirely possible that
the jury found that the NFL acquired or maintained its
monopoly power willfully, in the sense that it has preexisting arrangements with networks, players, stadia and
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cities, which the NFL legally chose not to share with the
USFL, and as a result of legitimate good business practices, but that the NFL did not engage in any anticompetitive conduct for the purpose of monopolizing
football.
If this is in fact what the jury found, then the jury did
make a mistake in awarding $1 to the USFL. However,
the mistake was not that $1 was too little, but that $1
was too much. If the jury found that the NFL acquired
or maintained monopoly power legally - even if it did so
willfully - then the NFL did not violate the antitrust
laws, and the jury should not have awarded the USFL
even a token dollar. Perhaps it did so because - as the
jurors told the press - it "compromised."
Lionel Sobel is the Editor of the Entertainment Law Reporter and a professor at Loyola Law School in Los Angeles. [ELR 8:4:7]
VOLUME 8, NUMBER 4, SEPTEMBER 1986

ENTERTAINMENT LAW REPORTER

____________________
RECENT CASES

Rick Dees' parody of the song "When Sunny Gets
Blue" was a fair use, rules Federal Court of Appeals
The song "When Sunny Gets Blue," as written by
Marvin Fisher and Jack Segal, contained the opening
lyrics "When Sunny gets blue, her eyes get gray and
cloudy, then the rain begins to fall." The parody song
"When Sonny Sniffs Glue," as performed on Rick Dees'
comedy record album began "When Sonny sniffs glue,
her eyes get red and bulgy, then her hair begins to fall."
Fisher and Segal had refused Dees' request for permission to use their music in order to create a comic version
of the song. However, Dees' album "Put it Where the
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Moon Don't Shine," included a 29 second parody of the
Fisher/Segal song.
The composers sued Dees, Atlantic Recording Corporation and Warner Communications for copyright infringement, unfair competition, product disparagement,
and defamation; a Federal District Court granted summary judgment in favor of the Dees parties on the composers' claims (without stating the basis for its ruling)
and a Federal Court of Appeals has affirmed the District
Court's decision.
Federal Court of Appeals Judge Sneed agreed with
Dees that the copying of the song for purposes of parody constituted a fair use. In the legislative notes accompanying section 107 of the Copyright Act of 1976,
Congress included parody as an example of the sort of
activity which might be regarded as fair use (although
parody was not classified as presumptively fair use). In
applying the fair use factors of section 107, Judge Sneed
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first found that the Dees work "was intended to poke fun
at the composers' song;" i.e., the copied work was at
least partly the target of the parody.
Fisher and Segal argued that Dees' allegedly fraudulent
conduct in disregarding their refusal to grant him permission to use their song precluded the availability of a
fair use defense. But the court observed that "parodists
will seldom get permission from those whose works are
parodied. Self-esteem is seldom strong enough to permit
the granting of permission even in exchange for a reasonable fee .... The parody defense to copyright infringement exists precisely to make possible a use that
generally cannot be bought."
Also rejected was the composer's claim that the parody
was immoral and therefore unprotected by the fair use
doctrine. Assuming, without deciding, that an obscene
use is not a fair use, the court determined that the Dees
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parody was innocuous "silly perhaps, but surely not obscene or immoral."
In turning to the purpose and character of the use,
Judge Sneed noted that the parties agreed that the Dees
parody was a commercial use of the Fisher/Segal song.
The significant question, however, was whether the parody fulfilled the demand for the original. According to
Judge Sneed, "biting criticism suppresses demand;
copyright infringement usurps it. Thus, infringement occurs when a parody supplants the original in markets the
original is aimed at, or in which the original is, or has
reasonable potential to become, commercially valuable."
Commercial substitution was unlikely in this case, concluded the court. Since the two works did not fulfill the
same demand, the parody did not have a cognizable economic effect on the original.
The amount and substantiality of the taking was the
next factor reviewed by the court. In Walt Disney
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Productions v. Air Pirates, 581 F.2d 751 (9th Cir. 1978),
cert. denied, 439 U.S. 1132 (1979), the court had set
forth a test based on "whether the parodist has appropriated a greater amount of the original work than is necessary to 'recall or conjure up' the object of his satire." The
composers suggested that this test limited the amount of
any permissible copying by Dees to the amount reasonably necessary to evoke initial recognition by the listener.
The court disagreed, emphasizing that the Air Pirates
case was not to be read as setting a fixed limit on copying. Air Pirates was distinguished as a case involving familiar Disney characters as portrayed in graphics-a
relatively easy medium for parody. But a song is difficult to parody effectively without exact or nearexact
copying, stated the court for "if the would-be parodist
varies the music or meter of the original substantially, it
simply will not be recognizable to the general audience."
The "license" for closer parody is not limitless, and still
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must be balanced against the right of the copyright
owner in his/her original expression; in this case, the
balance was in Dees' favor for "in view of the parody's
medium, its purposes, and its brevity, it takes no more
from the original than is necessary to accomplish reasonably its parodic purpose."
Also rejected was Fisher and Segal's state law claims
for unfair competition. Furthermore, assuming that there
was a false claim of authorship with respect to the parody (no credits for "When Sonny Sniffs Glue" appeared
on the album cover) and that this was a separate tort under California law, the cause of action would be preempted by federal law, observed Judge Sneed. And
Dees did not defame the composers or disparage their
song by associating the song with "obscene, indecent
and offensive words." The court cited Polygram Records, Inc. v. Superior Court (ELR 8:4:14) in which it
was found that defamation and product disparagement
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claims against comedic works may be dismissed summarily if the challenged material "is not fairly susceptible of a defamatory meaning." Dees' parody could not
reasonably be understood in a defamatory sense by listeners, stated Judge Sneed, and the defamation and disparagement claims were denied accordingly.
(Two other arguments suggested as grounds for affirming the District Court's decision were rejected "out of
hand." The court stated that it had previously denied
parodists any blanket protection from copyright infringement. And the taking by Dees was not so meager and
fragmentary as to be a de minimis use.)
Fisher v. Dees, Case No.85-5888 (9th Cir., July 10,
1986) [ELR 8:4:13]
____________________
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Comedy performer Robin Williams' comment about
hypothetical wine was protected expression, rules
California appellate court in ordering dismissal of
defamation claim brought by wine merchant
During one of his performances at a San Francisco
night club, comedian Robin Williams uncorked some
rather spirited observations, as follows: "Whoa. White
Wine. This is a little wine here. If it's not wine it's been
through somebody already. Oh-There are White wines,
there are Red wines, but why are there no Black wines
like: REGE, a MOTHERFUCKER. It goes with fish,
meat, any damn thing it wants to. I like my wine like I
like my women, ready to pass out."
The monolog was preserved on record albums and
tapes entitled "Throbbing Python of Love." A video version of Williams' performance, as presented by the "On
Location" cable television show, contained essentially
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the same reference to REGE wine. (In a footnote discussion of the spelling and pronunciation of the key word,
the court assumed, that both "Rege" and "Reggie" were
pronounced phonetically as "Reh-gee.")
Donald Rege soon sued Williams, HBO, and several
production and record companies. Rege stated that since
1977, he had sold Rege brand wines from his San Francisco store, Rege Cellars; he claimed that Williams' routine conveyed the meaning that Rege's wines were
inferior, and set forth causes of action for trade libel,
personal defamation, intentional and negligent infliction
of emotional distress, invasion of privacy and intentional
and negligent interference with prospective economic
advantage.
The Williams parties argued that the complaint did not
state a cause of action because, among other reasons,
the joke, as told during a comedy performance, could
not be reasonably understood as a serious or literal
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statement of fact, and thus was protected by the First
Amendment. It was further argued that Rege's claim that
the joke was defamatory because it purportedly associated his products with black consumers should be rejected as a matter of law.
California appellate court Judge Kline agreed with the
Williams parties that the joke was not actionable defamation. However, before discussing the defamation issue, Judge Kline took the opportunity to consider the
cause of action for trade libel, calling the question "a
confusing concept that has not been subjected to rigorous judicial analysis in California." After reviewing the
history of the tort, Judge Kline, while recognizing that
"the distinction between personal aspersion and commercial disparagement will sometimes be difficult to
draw, because statements may effectuate both harms,"
concluded that trade libel is not true libel and is not actionable as defamation.
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In the instant case, the allegations in Rege's cause of
action for trade libel did not set forth a claim of defamation, for even accepting Rege's allegations as true, "false
statements simply indicating that [Rege's] business
goods 'were of inferior quality,' though conceivably tortious as injurious falsehoods, do not accuse [Rege] of
dishonesty, lack of integrity or incompetence nor even
imply any reprehensible personal characteristic, and are
therefore not defamatory."
Judge Kline next reviewed Rege's cause of action for
personal defamation, in which Rege claimed that Williams' statements caused Rege embarrassment, humiliation, ridicule and anxiety. The Williams parties
maintained, according to the court, not only that the
statements at issue were not defamatory but that comedy
is a form of expression that is categorically protected by
the First Amendment since comedy is not taken seriously or literally. Judge Kline rejected this position,
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observing that humor may be an important form of social commentary, and that caricature, satire or other
forms of humor may in certain circumstances convey a
defamatory meaning and be actionable "even if the
words used could not be understood in their literal sense
or believed to be true." And Judge Kline declined to attempt to define the concept of comedy or humor, expressing concern that if judges "assumed the
responsibility to decide what is amusing ... perhaps less
putative humor would be safeguarded. . ." than under the
restrained approach advocated by the court.
Judge Kline concluded that in this case, the substance
of Williams' statements and the context in which tlie
statements were made indicated that no defamation occurredthere was a genuine dispute whether the statements were intended by Williams or believed by others
to refer to Rege's products; the statements were a parody of advertising practices and wine snobbery;
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Williams made it clear that the wine to which he referred did not exist; and his description of the hypothetical wine was impossible for any sensible person to take
seriously. The joke was not defamatory and to hold otherwise, stated the court would "chill the free speech
rights of all comedy performers and humorists to the
general detriment of our society."
The defamation claim based on the association of
"REGE" wine with black consumers was rejected as
"utterly untenable."
Judge Kline found it unnecessary to reach the Williams
parties' claims that the joke was an expression of opinion, or that the joke could not reasonably be understood
as being of and concerning Rege's products. A peremptory writ of mandate therefore was issued ordering the
trial court to vacate its order overruling the Williams
parties' demurrer to the complaint and to enter a judgment of dismissal.
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Polygram Records, Inc. v. Superior Court, 216 Cal.Rptr.
252 (Ca.App. 1985) [ELR 8:4:14]
____________________
Lily Tomlin fails to obtain preliminary injunction
barring distribution of documentary entitled "Lily"
Los Angeles Superior Court Judge Jack M. Newman
has refused to issue a preliminary injunction sought by
performer Lily Tomlin in connection with her lawsuit
against Joan Churchill and Nicholas Broomfield, the
producers of a 90 minute documentary entitled "Lily."
Tomlin claimed that the producers were contractually
entitled to show no more than 15 minutes of an actual
Broadway performance of Tomlin's show "The Search
for Signs of Intelligent Life in the Universe," and 15
minutes of preBroadway performance material. Judge
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Newman stated that the language of the contract with respect to the amount of pre-Broadway/Broadway material which might be included in the film was more
ambiguous than Tomlin contended, and that this issue
therefore would require resolution by the trier of fact.
Another major contract issue involved the definition of
cable rights. Tomlin had argued that "cable" meant free
rather than pay cable. But in the absence of evidence
that custom and usage in the industry bestowed such a
limited meaning to the term cable, the court concluded
that the term was reasonably understood to encompass
both pay and free cable broadcast services.
Tomlin also claimed that she had not given her final
approval for the inclusion in the documentary of footage
shot of "personal areas and times" and that any broadcast of the film therefore would constitute a breach of
contract and an invasion of privacy. It appeared to the
court, however, that Ton-din's refusal to approve any
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and all "personal" footage derived from the contractual
dispute among the parties, and not from "a good faith
objection to one or more such scenes."
In addition to Tom] in's failure to demonstrate a reasonable probability of prevailing on the merits, injunctive relief was not available because the balance of harm
was in the producers' favor. Tomlin's concern that the
broadcast of the film might adversely affect opportunities to market her show to HBO or Showtime was
speculative, stated Judge Newman, who noted that his
own interest in seeing the show in its entirety was "enhanced" upon viewing the documentary work. The producers had spent time, effort and money to complete
their film, and were required to deliver the completed
film to their financial sources - an injunction prohibiting
the exhibition of the film pending the changes demanded
by Tomlin would be very costly to the producers, noted
the court.
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Judge Newman concluded his Statement of Decision
by acknowledging Churchill and Broomfield's First
Amendment rights, which, by themselves, caused the
balance of hardships to tip in their favor because of the
"portentous consequences flowing from prior restraint of
protected expression..."
Tomlin v. Churchill, Case No. C603985 (L.A.Cnty.,
Aug. 8, 1986) [ELR 8:4:14]
____________________
"General Hospital" actress could not reject personal
services contract with American Broadcasting Company, rules Bankruptcy Court
A United States Bankruptcy Judge has denied actress
Tia Carrere's motion to reject an executory personal
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services contract with American Broadcasting
Company.
In 1985, Carrere entered into a three year contract with
ABC whereby she agreed to perform in the television
series "General Hospital." ABC guaranteed Carrere that
she would average about 1 1/2 performances per week
on the show, and would be paid between $600-$700 for
each 60 minute program in which she performed.
During the term of the ABC contract, Carrere agreed to
appear on the show "A Team." Bankruptcy Court Judge
Geraldine Mund observed that if Carrere was hired as a
"regular" on the A Team (upon the exercise of an option
in her contract with Steven J. Cannell Productions), she
would earn considerably more than if she remained on
General Hospital.
On March 4, 1986, Carrere filed a voluntary petition
under Chapter 11 of the Bankruptcy Act; the next day,
she filed a Notice of Rejection of Executory Contract,
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seeking to reject the ABC contract. In support of the
motion, Carrere, who stated liabilities of about $76,000
and assets of about $13,000, stated that her primary motive in seeking the protection of the Bankruptcy Court
was to enter into the "more lucrative contract" with Cannell Productions.
Judge Mund first pointed out that under section 365 of
the Bankruptcy Act, the trustee administering an estate
may assume contracts which are advantageous to the estate, and may reject contracts which do not contribute to
maintaining the property of the estate for the benefit of
the creditors. However, under Chapter 11, the property
of the estate does not include "earnings from services
performed by an individual debtor" after a petition is
filed. Similarly, concluded Judge Mund, a personal services contract would not be the property of the estate. A
trustee therefore would have no interest in the contract
and no standing to assume or reject the contract.
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And a performer would have no greater rights than the
trustee to assume or reject an executory personal services contract, stated Judge Mund. Upon filing under
Chapter 11, Carrere created an entity called a debtor-inpossession, with the rights and duties of a trustee. The
court distinguished debtor Carrere's duties under the
ABC contract and the rights and duties of the debtor-inpossession, a "stranger" to the contract. Again, as
debtor-in-possession, Carrere had no interest in the proceeds of the personal services contract, or in the contract itself since the contract did not come under the
jurisdiction of the Bankruptcy Court. The only party
with rights or duties under the contract was Carrere, but
only the trustee (under section 365) was entitled to reject an executory contract.
Judge Mund concluded that section 365 "concerning
assumption or rejection of a contract does not apply to a
personal services contract in a bankruptcy case under
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Chapter 7 or 11, whether or not a trustee has been
appointed."
Furthermore, Judge Mund, noting that the Bankruptcy
Court is a court of equity as well as a court of law, expressed concern about the "good faith issue of allowing
a debtor to file for the primary purpose of rejecting a
personal services contract." Observing that "it would be
inequitable to allow a greedy debtor to seek the equitable protection of this Court when her major motivation
is to cut off the equitable remedies of her employer," rejection of the contract was denied for lack of cause.
The court concluded by declaring that Carrere's attempt to reject the contract most likely would mean that
any claim for monetary damages by ABC would be considered a prepetition debt, but would not interfere with
ABC's right to seek a negative injunction against Carrere, i.e., whether the court were to allow a rejection or
not, Carrere could not use the Bankruptcy Code to
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protect her from nonmonetary remedies enforceable under state law.
In re Tia Carrere, Case No. LA 86-03670 (C.D.Ca.
Bankruptcy Ct., July 23, 1986) [ELR 8:4:15]
____________________
Football player Gary Zimmerman fails to score in
antitrust action challenging National Football
League's supplemental player draft and in action
seeking to nullify Los Angeles Express' assignment
of his employment contract to United States Football
League franchise in Tennessee
In the spring of 1984, the United States Football
League signed contracts with Gary Zimmerman, an offensive lineman, and with about 100 other college football players. In response to the signings, the National
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Football League instituted a supplemental player draft Zimmerman was selected in the first round by the New
York Giants. Zimmerman played for the Los Angeles
Express of the USFL in the 1984 and 1985 seasons.
Then Zimmerman filed a lawsuit claiming that the supplemental draft violated section 1 of the Sherman Act
because it allowed him to negotiate with only one NFL
team.
Senior Federal District Court Barrington D. Parker has
denied Zimmerman's claim on the ground that the supplemental draft was included in the scope of the labor
exemption to the antitrust laws. Summary judgment also
was available to the NFL because Zimmerman did not
show that he was injured by the alleged violation of the
antitrust laws.
Zimmerman had argued that the supplemental draft did
not qualify for the labor exemption because the primary
impact of the draft was on the USFL players who were
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not members of the National Football League Players
Association. But the court observed that "not only present but potential future players for a professional sports
league are parties to the bargaining relationship." And
the agreement between the NFL and the players was
found to be the product of bona fide, arms length bargaining between the parties, particularly in view of certain concessions on roster size made by the NFL.
The court also noted that Zimmerman failed to prove
that he was injured "by reason of" the supplemental
draft as required under section 4 of the Clayton Act. According to Judge Parker, Zimmerman wanted to be "a
free agent, to be able to negotiate with all 28 NFL
teams. That would not have happened even in the absence of the challenged draft."
In 1986, Zimmerman brought a lawsuit against the
USFL in a Federal District Court in Minnesota in connection with the Los Angeles Express' purported
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assignment of its rights to Zimmerman's employment
contract to another USFL franchise, the Memphis Showboats, Inc. Zimmerman, claiming that the assignment to
the Showboats was contrary to the provisions of his employment contract and interfered with his prospective
contractual relationships, sought to have the assignment
nullified and requested a temporary restraining order
which would have allowed him to take part in a Minnesota Vikings training camp session.
Federal District Court Judge Harry H. MacLaughlin refused to grant the requested restraining order on the
ground that the court lacked personal jurisdiction over
the non-resident parties whose only contacts with Minnesota were the television broadcasts of USFL football
games aired within the state. Zimmerman's cause of action did not arise from the television broadcasts, and,
accordingly, the broadcasts did not constitute sufficient
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contacts for personal jurisdiction, concluded the court in
dismissing the action.
Zimmerman v. National Football League, 632 F.Supp.
398 (D.D.C. 1986); Zimmerman v. United States Football League, Case No. 4-86-400 (D.Minn., May 14,
1986) [ELR 8:4:16]
____________________
Renaldo Nehemiah's action against International
Amateur Athletic Federation required further consideration of jurisdictional issue, rules Federal Court
of Appeals
When Renaldo Nehemiah signed a contract to play
professional football, the renowned hurdler lost his eligibility to participate in amateur track and field competition. A Board of Review of The Athletics Congress of
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the U.S.A. and the United States Olympic Committee
recommended Nehemiah's reinstatement in The Athletics Congress. But the International Amateur Athletic
Federation refused to reconfirm the athlete's eligibility
for domestic amateur athletic competitions. The Athletics Congress consequently refused to enforce the decision of its Board of Review.
Nehemiah proceeded to sue the athletic organizations,
seeking, in part, to compel arbitration. A Federal District Court, while denying Nehemiah's request for a preliminary injunction, found that the Federation, an
unincorporated association comprised of the national
governing bodies for amateur athletics in 173 countries,
was properly subject to jurisdiction in New Jersey.
A Federal Court of Appeals vacated the District
Court's order denying the Federation's motion to dismiss
the case and remanded the matter for further proceedings on the ground that due process considerations
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precluded effecting personal service over an unincorporated association merely by in-state service on an agentin this case, two Federation officials who were attending
a cross-country championship event. It was found that
the District Court erred in failing to inquire into the
quality and nature of the contacts between the Federation and New Jersey to determine whether the minimum
contacts test of International Shoe Co. v. Washington,
326 U.S. 310 (1945), was met.
According to recent news reports, the Federation has
announced that Nehemiah's amateur standing would be
restored since the athlete no longer will be playing professional football.
Nehemiah v. The Athletics Congress of the U.S.A., 765
F.2d 42 (3d Cir. 1985) [ELR 8:4:16]
____________________
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Actor's claim concerning the use of his likeness in
television commercials after expiration of initial exhibition cycle was properly referred to arbitration
under AFTRA contract, rules New York appellate
court
Under his contract with V&R Advertising, Bruce
Brown was employed to appear in commercials for Star
Phone and for Changing Times Magazine. V&R was
obligated to pay Brown a holding fee, as defined in the
applicable AFTRA contract, in order to use the commercials beyond the first 13 week cycle period. A dispute
arose between Brown and V&R over the payment of the
holding fee; Brown claimed that because payment was
not made on time, V&R was not entitled to renew the
employment contract.
Brown subsequently sued V&R, alleging that the
agency, by continuing to air the commercials without his
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consent, violated section 51 of the New York Civil
Rights Law and his common law right to privacy. The
advertising agency parties successfully moved to compel
arbitration under the AFTRA contract and a New York
appellate court has upheld the trial court's order staying
the action against V&R.
Brown had argued that the arbitration clause did not
encompass statutory claims which arose after the termination of his contract and that public policy considerations required judicial consideration, rather than
arbitration, of the matter. The appellate court rejected
these arguments, observing that Brown was claiming the
violation of a private right and that it remained to be determined by the arbitrators whether the AFTRA contract
indeed was breached by V&R. The case of Welch v.
Mr. Christmas, 57 N.Y.2d 143 (ELR 4:12:3) was distinguished because Welch involved the allegedly unauthorized use of a commercial after the performer's consent
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concededly expired; furthermore, there was no indication in the case of any arbitration agreement between the
parties. The fact that some of the parties in the instant
case were not subject to the AFTRA contract, thus possibly requiring bifurcated litigation, did not bar the enforcement of the arbitration provision.
Judge Kupferman, joined by Judge Milonas in dissent,
stated that the decision in Welch precluded V&R's argument that the contractual arbitration provision overrode
Brown's New York Civil Rights Law claim. And Brown
had sought exemplary damages, which, although permitted under Welch, might not be available in an arbitration
proceeding.
Brown v. V&R Advertising, Inc., 493 N.Y.S.2d 137
(N.Y.App. 1985) [ELR 8:4:17]
____________________
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Small Business Administration's "opinion molder"
rule was unconstitutional restriction on expression,
rules Federal District Court in awarding damages of
$60,000 to dinner theater operator whose loan guarantee application was denied
When Mission Trace Investments, Ltd. applied to the
Small Business Administration for a loan guarantee in
order to obtain funds to operate a dinner theater in Lakewood, Colorado, the agency determined that, on the basis of its "opinion molder" rule, Mission was not eligible
for a loan guarantee. The rule stated that the agency may
not grant financial assistance to an applicant "engaged in
the creation, origination, expression, dissemination,
propagation, or distribution of ideas, values, thoughts,
opinions or similar intellectual property, regardless of
medium, form or content." However, the rule expressly
did not apply to commercial printers, advertisement
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publishers, advertising firms, broadcasting and cable
television operators, nonacademic schools and general
book and music distributors.
Mission Trace argued that the opinion molder rule
served to deny the company benefits to which it was admittedly entitled for a reason totally unrelated to its economic soundness, and that the rule thereby
unconstitutionally inhibitied its First Amendment rights.
The agency responded, in part, that it sought to avoid
government entanglement with particular political views
or propaganda.
A Federal District Court in Colorado first concluded
that the opinion molder rule was subject to First Amendment challenge on the ground that "a regulation may not
eliminate a benefit entirely just because a party exercises a constitutionally protected right to free speech." It
was pointed out that the federal government encourages
and supports the arts and that artistic expression
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presents a lower risk of political entanglement than, for
example, the editorial expression of public broadcasters,
which was upheld in Federal Communications Commission v. League of Women Voters (ELR 6:3:13). Furthermore, structural safeguards in the agency's procedures
would serve to protect small businesses from becoming
"conduits of coercive political propaganda."
The court next found that the opinion molder rule was
on particular kinds of speech, such as businesses making
attempting to "protect" the public from the content of
certain expression, the agency, by determining loan eligibility, was required to examine the content of the applicant's speech, such as the type of books a bookstore
would be selling. The agency's interest in denying benefits to businesses engaging in certain forms of artistic
expression did not outweigh Mission Trace's First
Amendment rights, concluded the court. The agency did
not have a legitimate interest in preventing government
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sponsorship of speech deemed offensive to the public
welfare, or in using the opinion molder rule in order to
avoid prior restraints on speakers seeking government
support. And the effect of the rule was to discourage
much more constitutionally protected expression than it
might protect. Judge Carrigan suggested that the agency,
rather than inhibiting all expression, might focus an impermissible content-based restraint of expression. In
sexually explicit material available to minors.
The court declared that under the First Amendment,
Mission Trace was entitled to claim relief for damages
from the agency; as calculated by the court, the damages
caused by the agency's decision mounted to about
$60,000.
Mission Trace Investments, Ltd. v. Small Business Administration, 622 F.Supp. 687 (D.Colo. 1985) [ELR
8:4:17]
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____________________
Federal District Court approves $18.6 million settlement of class action involving Warner Communications securities
A Federal District Court in New York has approved
the settlement of a class action involving claims arising
from Warner Communications' alleged violation of section 10(b) of the Securities Exchange Act of 1934.
The claimants contended that the Warner parties engaged in a conspiracy, the purpose of which was to
cause the market prices of Warner securities to be artificially inflated during the period from March to December 1982. It was alleged that Warner issued a series of
false and misleading statements that "led the investing
public to believe the Warner's operations would continue their unbroken pattern of dramatic growth and
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increasing profits and that Warner's competitive position
would be maintained or improved." In particular, allegedly materially misleading information was issued about
the anticipated profitability of Warner's former subsidiary, Atari, Inc., despite Atari's diminished share in the
home video game market, slowing growth rate and declining sales and profitability. Furthermore, the Warner
parties allegedly had no reasonable basis for stating that
the company would achieve record 1982 profits.
On December 8, 1982, the "true status" of Warner's
operation and financial position became public. When
the company announced that its 1982 fiscal results
would be considerably less than previously represented,
the price of Warner common stock dropped, falling 16
points the day after the announcement; other Warner securities also were affected.
The proposed settlement provided that the Warner parties, who denied liability, would pay $17.25 million plus
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interest and make certain other payments for a total settlement valued, as of July 1985, at approximately $18.6
million. A complex method of allocating the settlement
fund among the class members was approved by the
court.
John F. Keenan, in a 44 page opinion, noted the likely
risks which the class would have faced in seeking to establish the liability of the Warner parties, especially with
respect to insider trading claims and the issue of
whether options buyers or sellers had standing to maintain claims under section 10(b). The class also would
have been required to prove that statements by the Warner parties, in addition to intentionally or recklessly misrepresenting Warner's financial condition, caused the
damages purportedly sustained by the class members.
The settlement was a material percentage recovery to
the class in light of the risks of litigation and the
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expenses of a lengthy trial, declared the court. Attorneys
fees of over $4 million were awarded.
In re Warner Communications Securities Litigation, 618
F.Supp. 735 (S.D.N.Y. 1985) [ELR 8:4:18]
____________________
Federal Court of Appeals orders recalculation of
damages awarded on claims alleging fraudulent conduct and breach of contract by film licensor
As reported in ELR 8:1:17, a Federal District Court in
New York awarded Ostano Commerzanstalt and Dr.
Herbert Jovy over $8 million in damages in an action
against Telewide Systems, Inc. and its president and
sole shareholder Bernard L. Schubert. Ostano had alleged that Telewide and Schubert committed fraud, false
representation and fraudulent breach of warranty and
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that Telewide committed breach of warranty and breach
of contract by entering into an exclusive contract for the
distribution of twenty-six feature films when Telewide
apparently lacked the authority to grant such rights for
eleven of the films. In addition to awarding damages
against Telewide and Schubert jointly and severally in
connection with the fraud claims, the court had held
Telewide liable for the same $4.2 million amount for
breach of contract and breach of warranty; awarded
$500,000 in punitive damages; and set prejudgment interest at over $1.7 million.
A Federal Court of Appeals, while affirming the liability of Telewide and Schubert, has found that an improper measure of damages was applied to the fraud
claims, and has remanded the matter for a new assessment of damages.
Federal Court of Appeals Judge James L. Oakes, in
conducting a brief review of the facts of the matter,
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noted that in 1980, Ostano obtained a license from
Video Communications, Inc., purporting to transfer to
the company exclusive rights to distribute twenty-six
films in eight European countries and specified additional territories. Video Communications previously had
obtained from Telewide the exclusive right to show the
films in the European countries. Ostano sued Video
Communications in 1981, claiming that Video lacked
distribution rights to some of the films; the action was
settled and, as part of the settlement, Video assigned its
rights in its contract with Telewide to Ostano.
The District Court had found that Ostano entered the
sublicense agreement in reliance on Telewide's "purported valid and exclusive ownership of the rights to the
twenty-six films and on its purported authority to license, distribute and exploit those films in the territory
in question."
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Judge Oakes rejected Telewide's arguments that there
was insufficient proof that either Ostano or Video relied
on any alleged misrepresentations made by Telewide or
Schubert. According to Judge Oakes, although Video
may have had some questions regarding Telewide's
rights to particular films, this did not mean "that as a
matter of law VCI could not have relied on Telewide's
representations that, individual problems aside, Telewide had the authority to license this package of films."
With respect to Ostano, the District Court had noted
that Schubert knew that Jovy and Ostano would be the
ultimate recipients of the license and might rely on the
representations he made. And Judge Oakes observed
that "Schubert and Telewide had a duty to Ostano. That
duty was breached. As late as June 1981, Schubert indicated to Jovy himself that he could deliver all the films
in the package. The district court correctly concluded
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that Jovy and Ostano were defrauded by Schubert and
Telewide."
In turning to the issue of damages, Judge Oakes first
pointed out that under New York law, out-of-pocket
rather than benefit-of-the-bargain damages are awarded
for fraud. Video did not suffer any out-of-pocket loss
and Ostano thus could not take anything on Video's behalf on the fraud claim. Ostano's out-of-pocket payment
for the sublicense was $512,021.75. But since Ostano
licensed some of the films in the package, the license
was not worthless; Ostano was required to prove which
films it was unable to license because no rights had been
received and the amount the company received for the
licenses it did grant. In the absence of such proof, noted
Judge Oakes, the actual pecuniary loss to Ostano would
be limited to the out-of-pocket cost of acquiring the
eleven films "for which rights were found lacking."
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Judge Oakes went on to find that Ostano and Jovy
were entitled to obtain benefit-of-the-bargain damages
for breach of contract and warranty against Telewide,
although not against Schubert personally, since he was
not a party to the contract. The District Court determined that the approximate value of the license was
$3,750,000, and awarded compensatory damages of
$4,262,021.75 - the $3,750,000 plus the cost of the sublicense. But Judge Oakes questioned the District Court's
reliance, in determining the value of the license, on the
estimated value of the license in two territories - Zaire
and Morocco. It was suggested that further evidence
should be considered on this issue and also that the
amount paid for the license should have been subtracted
rather than added to the value of the license.
The court concluded by remanding the issue of punitive damages for an award based solely on the
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permissible grounds of whether the alleged fraud and
misrepresentation was of a deliberate and willful nature.
Ostano Commerzanstalt v. Telewide Systems, Inc.,
Case No. 85-7415 (2d Cir., June 23, 1986) [ELR
8:4:18]
____________________
Briefly Noted:
Antitrust.
A Federal District Court in California has refused to
remand to state court an action brought by T.O.C., Inc.
against United Artists Theater Circuit and several motion picture distributors. T.O.C. had filed an unfair competition action against the motion picture parties in a
California state court seeking compensatory and
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punitive damages under California's Cartwright Act in
connection with the distribution and exhibition of motion
pictures. United Artists removed the action to a Federal
District Court where Judge Conti found that T.O.C.'s
complaint stated a federal cause of action. United Artists' motion to dismiss the case then was granted; since
the state court possessed no jurisdiction over the action,
the District Court, upon removal, did not acquire
jurisdiction.
T.O.C., Inc. v. United Artists Theater Circuit, 631
F.Supp. 832 (N.D.Ca. 1986) [ELR 8:4:19]
____________________
Male Dancers.
A Federal District Court in New York has denied
Chippendales' motion for summary judgment on its
VOLUME 8, NUMBER 4, SEPTEMBER 1986

ENTERTAINMENT LAW REPORTER

counterclaim for breach of contract against Magique, the
owner of a nightclub in Manhattan. Magique had entered into a contract with Chippendales in which Chippendales promised to produce a male dance act at
Magique's club and further agreed not to produce a similar act within 100 miles of the club. Less than a month
after entering into the Magique contract, Chippendales
began producing a similar male dance act at a club in
Glen Mills, Pennsylvania. Magique brought action
against Chippendales contending that the Glen Mills
club was less than 100 miles from Magique and seeking
damages for breach of contract plus an injunction prohibiting the Glen Mills production. Chippendales counterclaimed, alleging that Magique's nonpayment
constituted a material breach. Both parties submitted affidavits calculating the distance between the two clubs.
Chippendales' experts claimed it was more than 100
miles and Magique's claimed it was less. The court
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found that the inconsistent affidavits presented a genuine
issue of material fact and denied summary judgment.
Magique v. Chippendales, Inc., 628 F.Supp. 106
(S.D.N.Y. 1986) [ELR 8:4:19]
____________________
Personal Jurisdiction.
A Federal District Court in Georgia has denied the motion of songwriters Kris Kristofferson and Marijohn
Wilkin and Buckhorn Music Publishing Co. to dismiss
for lack of personal jurisdiction and improper venue a
copyright infringement action brought by songwriter
Willie C. Payne. Payne alleged that Kristofferson,
Willkin and Buckhorn infringed her copyright to the
song entitled "The Way: One Day at a Time" by recording, performing, promoting and selling a song entitled
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"One Day at a Time." The court found that because
Kristofferson, Wilkin and Buckhom knew and intended
that their song would be distributed nationwide, including in the state of Georgia, their actions satisfied Georgia's longarm statute requirement that nonresidents
purposefully commit a tortious act, e.g. copyright infringement, within the state. The court also determined
that the three parties had established sufficient minimum
contacts with the state so that the exercise of personal
jurisdiction over them did not violate due process. And
venue in Georgia was proper both because the parties
were amenable to suit under the state's long-arm statute
and because it would be unduly burdensome upon Payne
if the action were to be transferred to Tennessee.
Payne v. Kristofferson, 631 F.Supp. 39 (N.D.Ga. 1985)
[ELR 8:4:19]
____________________
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Previously Reported:
The following cases, which were reported in previous
issues of the Entertainment Law Reporter, have been
published: Apple Corps Ltd. v. Leber, 12 Media Law
Reporter 2280 (Cal. Super.Ct. 1986)(8:2:13); Welch v.
Carson Productions Group, Ltd., 791 F.2d 13 (8:1:12).
[ELR 8:4:19]
____________________
IN THE NEWS

New trial is denied in action involving song "9 to 5"
Federal District Court Judge Terry Hatter has refused
to grant a new trial to Neil and Jan Goldberg in their
copyright infringement action against Dolly Parton. As
reported in ELR 7:7:19, a jury had rejected the
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Goldberg's claim that their song "Money World" was infringed by Parton's song "9 to 5."
Judge Hatter stated that there was no evidence to justify a new trial of the matter. [Sept. 1986] [ELR 8:4:20]
____________________
Los Angeles Superior Court judge upholds jury verdict awarding Raquel Welch damages of $10.8 million in action against MGM
Los Angeles Superior Court Judge Earl R. Riley has
rejected MGM's claim that damages of $10.8 million,
including $7.5 million in punitive damages, awarded by
a jury to actress Raquel Welch (see ELR 8:3:22) were
"outlandish" and "grossly excessive."
Welch had sued MGM for breach of contract in connection with her firing from the movie "Cannery Row."
MGM is expected to appeal Judge Riley's decision not
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to award reduced damages or order a new trial. [Sept.
1986] [ELR 8:4:20]
____________________
Los Angeles Superior Court judge affirms jury verdict holding stuntwoman partially responsible for the
injuries she incurred during filming of "Cannonball
Run"
Los Angeles Superior Court Judge Philip Jones has affirmed a jury verdict that held stuntwoman Heidi von
Beltz 35 percent responsible for the injuries she suffered
in a stunt car crash during the filming of "Cannonball
Run."
The jury had awarded von Beltz $7 million on her
claim against the film's director, Hal Needham, but decided that she was 35 percent responsible for her injuries; the $5.8 million that von Beltz already had received
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in settlement payments from the other parties in the matter and from a workers compensation award offset the
$4.5 million which the stuntwoman would have been entitled to receive. Judge Jones, therefore, voided the
award (ELR 8:2:22).
In affirming the jury verdict and denying a request for a
new trial, Judge Jones (according to news reports)
stated that he agreed with the jury that von Beltz was
negligent in failing to request a seat belt for the stunt
car, but said that he most likely would have set the stuntwoman's responsibility at a lower percentage. [Sept.
1986] [ELR 8:4:20]
____________________
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Jury award to former University of Georgia professor is reduced
Federal District Court Judge Horace Ward has reduced
a jury verdict awarding over $2.5 million to former University of Georgia instructor Jan Kemp. Kemp claimed
that two university officials violated her right to free
speech by demoting and later dismissing her as a remedial studies English professor due to Kemp's complaints
about the preferential treatment of athletes (ELR
7:11:19). Judge Ward upheld a compensatory damage
award of about $280,000, but reduced the punitive damages award of about $2.3 million to $200,000 against
each of the two professors. [Sept. 1986] [ELR 8:4:20]
____________________
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Los Angeles jury awards $17.8 million to Paul
Winchell due to Metromedia's erasure of tapes of
"Winchell Mahoney Time" television shows
A Los Angeles Superior Court jury has awarded Paul
Winchell $17.8 million in damages arising from
Metromedia's 1972 erasure of the tapes of the "Winchell
Mahoney Time" television series. According to
Winchell, when he and Metromedia disagreed on the appropriate means of syndicating the show, the company
threatened to erase the tapes of the series and eventually
did erase a total of 288 halfhour episodes.
The jury awarded Winchell $3.8 million for the estimated syndication value of the tapes and $14 million punitive damages. No written opinion was issued in
connection with the jury verdict. [Sept. 1986] [ELR
8:4:20]
____________________
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Federal District Court jury in New Hampshire
awards $2 million to Kathy Keeton in libel action
against Hustler magazine
A Federal District Court jury in New Hampshire has
awarded $2 million in damages to Kathy Keeton, the
common-law wife of Penthouse publisher Bob Guccione, in her libel action against Hustler magazine. Keeton claimed that her reputation was damaged by the
publication, in certain 1975 and 1976 issues of Hustler,
of a cartoon that suggested that Guccione infected her
with a venereal discase, and of a nude centerfold of a
model who was identified as Keeton. Hustler argued
that Keeton's reputation was beyond harm because of
her past as an exotic dancer and because of her association with Guccione. No written opinion was issued by
the court. [Sept. 1986] [ELR 8:4:20]
____________________
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Federal District Court jury awards Al Jarreau $1.2
million in action against Lloyds of London
A Federal District Court jury in Los Angeles has
awarded musician Al Jarreau $1.2 million in damages in
an action against Lloyds of London. Jarreau canceled a
1983 concert tour when he had an emergency tonsillectomy; the singer expected that the cancellation costs
would be covered under his "non-appearance" insurance
policy with Lloyds. The insurance company sued to be
relieved of the policy and Jarreau countersued. The jury
agreed that the company should have covered the costs
of the singer's failure to complete the concert tour. No
written opinion was issued in connection with the verdict. [Sept. 1986] [ELR 8:4:21]
____________________
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Federal District Court sets interim music licensing
fee payment in dispute between Home Box Office
and ASCAP
A Federal District Court has set an interim fee equivalent to about thirteen cents per subscriber in the music
licensing dispute between Home Box Office and
ASCAP. HBO had been paying a rate of about twentyfive cents per subscriber for ASCAP music on both
HBO and Cinemax; the two services, combined, have
approximately 18.3 million subscribers. HBO's three
year agreement with ASCAP expired last year, and the
parties failed to negotiate a new agreement. [Sept. 1986]
[ELR 8:4:21]
____________________
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Radio stations and ASCAP agree on music license
fees
The All-Industry Radio Music License Committee and
ASCAP have reached an agreement on music license
fees whereby ASCAP will obtain an average increase of
about 7.5% in fees beginning in calendar year 1986. The
interim license fees paid to ASCAP for 1983 and 1984
will not be increased; a 7.5% surcharge was added to
the 1985 fee. The new license eliminates the "sustaining
fee," and does not include trade and barter income in the
station revenue used to compute ASCAP rates. The
Committee estimated that radio stations will pay
ASCAP $50-$60 million in license fees for 1986. [Sept.
1986] [ELR 8:4:21]
____________________
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Federal District Court bars Walt Disney Co. from
using the title "Business Day" for syndicated television show
A Federal District Court in Los Angeles has granted
Broadcasting System's request for a preliminary injunction barring the Walt Disney Co. from using the title
"Business Day" for a new syndicated television show.
Turner apparently owns the trademark rights to the
name, although Disney unsuccessfully claimed a prior
use of the program title. [Sept. 1986] [ELR 8:4:21]
____________________
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Drug testing clauses in major league baseball players
contracts are ruled unenforceable by federal
arbitrator
A federal arbitrator has ruled that the drug testing
clauses contained in the contracts of several hundred
major league baseball players are unenforceable - the
teams may not get the results from any drug tests by bypassing the players union. It is expected that the players
and the team owners will attempt to establish a jointlyadministered program concerning drug use. [Sept. 1986]
[ELR 8:4:21]
____________________
California Talent Agency Act is signed
California Governor George Deukmejian has signed
the new Talent Agency Act. Under the Act, personal
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managers are permitted to negotiate employment for recording and concert artists, but not for members of SAG
or AFTRA. Personal managers may be invited to observe or participate in negotiations covering SAG or
AFTRA clients upon obtaining prior written consent of
talent agents. [Sept. 1986] [ELR 8:4:21]
____________________
New York State Council on the Arts revises grant
procedures in response to artists' lawsuit
The New York State Council on the Arts has revised
its grant procedures in response to a proceeding filed by
Richard Kostelanetz on behalf of himself and other artists. Kostalanetz, whose grant application was denied by
the Council, claimed that the Council made secret grant
decisions in closed meetings in violation of the state's
Open Meetings Law, acted without required majority
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quorums, and applied ad hoc guidelines in violation of
the state Administrative Procedure Act and the state
Constitution. The artists sought an injunction compelling
the Council to comply with statutory procedural
requirements.
Pursuant to a settlement of the proceeding, described
by Wayne O. Alpern, the attorney for the artists, the
Council has opened previously secret grant review
meetings, including the meetings of advisory panels, to
the public; has adopted majority quorum requirements in
order to insure representative viewpoints on funding determinations; and has promulgated official grant regulations specifying standards and procedures for obtaining
cultural funding. [Sept. 1986] [ELR 8:4:21]
____________________
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DEPARTMENTS

In the Law Reviews:
University of Miami School of Law (PO Box 248087,
Coral Gables, Florida 33124) has published Entertainment and Sports Law Journal, Volume 2, Number 2 with
the following articles:
Recent Developments in Amateur Athletics: The Organization's Responsibility to the Public by Glenn M.
Wong and Richard J. Ensor, 2 Entertainment and Sports
Law Journal 123 (1985)
Telecommunication Pirates - America's Newest Criminals? by James S. Crane and Thomas Joseph Cryan, 2
Entertainment and Sports Law Journal 167 (1985)
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Celebrity Look-Alikes: Rethinking the Right to Privacy
and Right of Publicity by Elizabeth C. Lee, 2 Entertainment and Sports Law Journal 193 (1985)
Property Rights: Athletes Await the Call from the Referee of the Courtroom by Kimberly D. Kolback, 2 Entertainment and Sports Law Journal 219 (1985)
Striking Similarity Doctrine in Copyright Infringement:
A Comment on Selle v. Gibb by Sandra K. Smokler, 2
Entertainment and Sports Law Journal 243 (1985)
European Intellectual Property Review, Volume 8, Issue
7, (published by ESC Publishing Limited, 25 Beaumont
Street, Oxford OXI 2NP, England) contains the following articles:
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The New Law Relating to the Registration and Protection of Service Marks in the UK by Christopher Morcom, 8 European Intellectual Property Review 198
(1986)
Universal City Studios v. Network Video Recognition
of Anton Piller Orders in South Africa by Owen H.
Dean, 8 European Intellectual Property Review 218
(1986)
Review of the Report on "Television Without Frontiers"
by the House of Lords Select Committee on the European Communities by Angelique Hoogakker, 8 European Intellectual Property Review 220 (1986)
Infringement of Copyright - Recent Developments in
Reproduction in Different Dimensions and Indirect
Copying by Julie Dodds, 14 Australian Business Law
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Review (1986) (published by Law Book Co., Ltd.,
44-50 Waterloo Road, North Ryde, N.SW 2113,
Australia)
Enforceability of Royalty Agreements by Susan Morgan, 14 Australian Business Law Review (1986) (for address, see above)
A Talent is a Terrible Thing to Waste: Toward a Workable Solution to the Problem of Restrictive Covenants in
Employment Contracts by Angela M. Cerino, 24 Duquesne Law Review 777 (1986) (132 The Edward J.
Hanley Hall, 900 Locust Street, Pittsburgh, PA 15282)
Observations on the Massachusetts An Preservation Act
by Vance R. Koven, 71 Massachusetts Law Review 101
(1986) (published by The Massachusetts Bar Association, 20 West Street, Boston, MA 02111)
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Museum Rights vs. Indian Rights: Guidelines for Assessing Competing Legal Interests in Native Cultural
Resources by Walter R. Echo-Hawk, 14 New York
University Review of Law and Social Change 437
(1986)
Quincy Cable and Its Effect on the Access Provisions of
the 1984 Cable Act by Mark J. Bernet, 61 Notre Dame
Law Review 426 (1986)
The FTC's Deceptive Advertising Policy : A Legal and
Economic Analysis by E. Thomas Sullivan and Brian A.
Marks, 64 Oregon Law Review 593 (1986)
The Arts Law Center of Australia, 60 The Australian
Law Journal 62 (1986) (published by Law Book Company Limited, 44-50 Waterloo Road, North Ryde
N.S.W 2113 Australia)
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Harper & Row, Publishers, Inc. v. Nation Enterprises:
Pirating Unpublished Copyrighted Works: Does the Fair
Use Doctrine Vindicate First Amendment Rights? by
Stacy Daniels, 19 The John Marshall Law Review 501
(1986)
Copyright and the First Amendment: Nurturing the
Seeds for Harvest Harper & Row, Publishers v. Nation
Enterprises by Greg A. Perry, 65 Nebraska Law Review
631 (1986)
The Responsibility of the Electronic Press to Juvenile
Audiences by Shari O'Brien, 15 Southwestern University Law Review 653 (1985) (published by Southwestern University School of Law, 675 S. Westmoreland
Ave., Los Angeles, CA 90005)
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Facing The Nation: The Standards for Copyright, Infringement, and Fair Use of Factual Works by Gary L.
Francione, 134 University of Pennsylvania Law Review
519 (1986)
[ELR 8:4:23]
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