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BUSINESS AFFAIRS

California's Unitary Tax: Why the Frenzy?
by Nigel Sinclair
Unitary tax has become a cause celebre in the multinational business community, generating outrage rivaled
only by Japan's foreign trade practices. The present battle over its repeal or reform are reminiscent of the celebrated battles to repeal the "Corn Laws" in 18th century
England.
In California, the "unitary tax state" of most concern to
the entertainment industry, businesses attempt to avoid
entanglement in the unitary system either by choosing
not to establish there at all or by engaging in elaborate
strategems to disguise their presence. In Britain, the
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Finance Act 1985 included a section designed to persuade American states to abandon the unitary method, at
least as it affects foreign corporations.
What Is "Unitary Tax"?
U.S. Two-Tier Taxation
In the United States, corporate (and personal) taxation
is levied at two levels: federal taxation administered by
the Internal Revenue Service; and state taxation, administered by state bodies, in the case of corporate tax in
California, by the California Franchise Tax Board. State
taxes are presently deductible from income in calculating the federal tax bill and are at substantially lower
rates than federal tax. The state rate in California is, for
example, 9.6%, the true cost of which is effectively reduced by the federal tax deduction, by as much as half.
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(Both the rate and the deduction may be changed by
present legislative proposals.)
The Origins
The unitary concept of taxation arises at the state level,
and was one of the benefits (or burdens) brought first to
the American West, and then to the nation, by the railroad. Over a century ago, states used a concept known
as the "Unit Rule" of taxation to value the personal
property of interstate railroads and telegraph companies
(these being the first real interstate businesses). Tax was
levied on railroad rolling stock by applying a ratio of
track miles within a state to total track miles in the nation, and arbitrarily taxing the total rolling stock on this
basis regardless of where it was situated. This system
was adopted because it was felt that the physical location of the stock, on either side of a state line, was a
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function of happenstance, and did not reflect a fair tax
base for the state.
As states established corporate taxation, they were
faced with some of the same types of issues. By accepted practice throughout the western industrialized nations, taxation is levied on multi-location businesses
using a "transactional accounting" basis, sometimes
called the "separate accounting basis," with each part of
a group or enterprise suffering tax based on its own
separate accounting treatment of its activities. Subject to
some anti-avoidance limitations (for example, dealing
with transactions between connected companies), this is
how tax is charged at the federal level in the United
States.
However, many states felt that the division of activities
and profit by national corporations, between different
states, was not fairly reflected in transactional accounting, and they drew on their prior experience with the
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railroads to adopt a more radical system of taxation.
This system, called the "Unitary Tax System," sought to
allocate a percentage of the unitary enterprises' profits to
the state based on a percentage of business done within
the state. Initially, the concept was applied to single corporations with multi-centered operations. California
spearheaded its expansion to cover groups of companies
within the United States, eventually expanding further to
include the worldwide activities of U.S. and foreigncontrolled multi-corporate and multinational groups.
Extent of Use
California is the most prominent entertainment and media industry state applying unitary tax. However, of the
45 states that impose a state corporate income tax, 24
require (or allow) the use of the unitary system of taxation. Of these, approximately 11 apply the unitary
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system of taxation internationally; that is, they apply the
formula described below on a worldwide base, rather
than just on a U.S. base.
Unitary Business
In order to apply combined reporting and impose the
unitary tax, the state must show that the corporation is
carrying on business in California, and is part of a "unitary business."
The definition of a "unitary business" has been heavily
litigated, and the landmark Supreme Court case of Container Corp. of America v. California, 463 U.S. 159
(1983), received considerable publicity overseas. The
existence of a "unitary business" can arise regardless of
whether a business is carried on by a single legal entity,
or by a group of legal entities, and in both horizontally
and vertically integrated operations. There are a variety
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of detailed statutory, administrative, and case law guidelines setting forth the tests to be applied.
In practical terms, most branches of subsidiaries set up
in California by an English enterprise (for example) will
be combined as a unitary business. Briefly, there are two
types of tests, known in the argot of unitary tax specialists as the "Three Unities" test, and the "Contribution or
Dependency" test. Compliance with either of these tests
means that there is a unitary business. (This article refers to the State of California, except where stated otherwise. The 23 other states imposing unitary tax vary in
particulars, but apply common principles, and most have
adopted model legislation known as the Uniform Division of Income for Tax Purposes Act.)
The "three unities" are (1) common ownership or control (in some states 50% will suffice, but California requires more than 50 %); (2) common management
(including for example, centralized accounting and legal
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functions, or an integrated executive work force); and
(3) common operations (for example, vending the same
products or services) All three elements generally must
be present, in some degree, for this test to be satisfied.
An example would be a horizontally integrated film distribution operation, with offices in England and Los Angeles, licensing commonlyacquired product, with
autonomous local management in England, but with centralized accounting, financial management and ultimate
executive direction. The "Contribution or Dependency"
test is met if the business done within the state is dependent on, or contributes to, business outside the state.
An example could be the existence of a separately managed video wholesaling corporation, operating as a distinct entity with its own hierarchy and financing, but
purveying video software derived from the group's
product.
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Apportionment Formula
Once it has been established that the business is unitary, a percentage of its worldwide taxable income will
be allocated to and become subject to tax in California.
Apportionment of Business Income
An apportionment formula is set out in the Uniform Division of Income for Tax Purposes Act for California
("UDITPA"), which legislation is based on uniform
model legislation adopted by virtually all of the unitary
tax states. The formula, which is straightforward in concept, takes into account the average of three factorsproperty, payroll, and sales-based on the ratio between
the unitary state and the worldwide operations.
The formula can be expressed as follows: Percent =
[(Property located within California) divided by
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(Worldwide property)] plus [(Payroll and cost of services performed in California) divided by (Worldwide
payroll and cost of services)] plus [(Sales generated
within California) divided by (Worldwide sales)] divided by 3.
This formula is then applied to the taxpayer's total
business income from all sources to determine the portion attributable to California. For example, if under the
formula, a business had 50% of its property, 100% of its
payroll, and 50% of its sales attributed to California, 66
2/3% (50+100+50 divided by 3) of its total income will
be allocated to California. California also requires "special apportionment" when the standard formula does not,
in the judgment of the Franchise Tax Board, fairly represent the level of business activity in the state.
Allocation of Non-Business Income
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The apportionment formula applies to business income.
Non-business income, such as rents, some types of dividends, and interest, are dealt with under rules for "allocation" as distinct from "apportionment." (The allocation
rules are beyond the scope of this article, but should be
borne in mind.)
Special Guidelines for the Film Industry
UDITPA provides general rules for the definition of
payroll, property and sales, including details as to how
each of these should be computed. However, special
regulations apply to a number of industries which are
considered to require different treatment, including pipeline and offshore drilling companies, stockbrokers and
banks, as well as the motion picture and television industry. The "Guideline for Motion Picture and Television Film Producers and Television Network
VOLUME 7, NUMBER 12, MAY 1986

ENTERTAINMENT LAW REPORTER

Broadcasters Apportionment Formula" (California Tax
Reports [CCH] para. 12-630) addresses several specific
questions affecting the film and television industry, such
as how to decide where a national network television
sale is deemed to have taken place.
Property Factor Under the Special Motion Picture
Guidelines
The property factor includes all owned, real and tangible personal property, at its original cost. Rented real
and personal property is included at eight times the net
annual rental rate. Films are included at their original
cost, as determined for federal income tax purposes, for
a period of seven years beginning with the first release
date. Thereafter films are included at 10% of their original cost, beginning with the eighth year, decreasing at
the rate of 1% of the original cost annually for each of
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the next ten years. Re-releases are included at full original cost for one year only on each re-release. Unreleased films are excluded.
Assets located within the state for only part of the year
are time-apportioned. The total value of films in release
and in storage is included in the numerator, in the same
ratio in which total California receipts for such films
bear to total receipts.
Payroll Factor Under the Special Motion Picture
Guidelines
The payroll factor includes in the denominator all compensation paid to employees during the income year,
specifically including talent salaries, profit participations, residual payments, and amounts paid to talent
loan-out companies.
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Sales Factor Under the Special Motion Picture
Guidelines
The denominator for the sales factor is all gross receipts. The numerator for theatrical releases and nonnetwork television is calculated on gross receipts from
theatrical exhibition within the state and license fees received from television stations within the state. National
network license fees are apportioned on a sophisticated
formula, using the rate card values for the network affiliates concerned. Although concise examples are not easily constructed, it is clear that a production company,
which relinquishes all interest in the films which it has
produced, should be able to organize its affairs so as to
be able to open a subsidiary or branch office in Los Angeles, minimizing the numerator (or California proportion) of the fraction. On the other hand a U.K. studio
distributor (for example), which owns films in the
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channels of distribution in the United States, might find
that the opening of a representative office in Los Angeles generates a significant unitary tax bill, because of the
application of the property rules described above.
Practical Implications
The possibility of receiving a tax bill even though on a
conventional accounting basis no profit exists (indeed,
even though possibly no income exists), has tended to
overdramatize the significance of unitary tax. For many
companies, the unitary tax rule results in a lower tax bill,
and for many others it has neutral impact. The following
is a check list of the topics which should be considered
when taking this issue into account as part of a business
plan.
Excess Tax Burden
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Unitary tax may result in a tax levy substantially higher
than 9.6% of a corporation's California net profits, calculated in accordance with generally-accepted accounting principles. Where this arises because a corporation
has arranged its affairs to divert profit into low tax
states, the result may be no more severe than the application of more conventional anti-avoidance legislation.
On the other hand, where this arises, for example, because the three factors in the apportionment formula
permit no adjustment for differing wage rates and price
costs, the result can clearly be inequitable. (In the Container case, the Supreme Court specifically rejected an
argument based on the impact on the formula of price
and cost disparities between the United States and overseas.) Distortions of this kind are more likely to arise in
vertically integrated businesses, where the steps in the
production/distribution/marketing stream take place in
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different jurisdictions, and are less likely to arise in horizontally integrated businesses.
Although no precise figures exist, it has been estimated
that, in California, unitary tax increases the state's tax
revenues by 30% - or about $340 million-per annum.
This amount is made up of increased taxes of $560 million (affecting 60% of the corporations concerned), and
an absolute reduction of taxes of $220 million (affecting
40% of the corporations concerned). Further, California
tax authorities estimate that out of the 10,000 or so corporations that included out-of-state income in their returns in 1982, 25% experienced a reduction in taxable
income. Clearly, it is by no means a foregone conclusion
that unitary tax is a negative factor for all foreign
businesses.
Startup Losses
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It follows from the principles described above that a
multistate or mutinational corporation may have to pay
income taxes in California, while it is in fact incurring
startup losses.
Double Taxation
State taxation is not within the terms of all U.S. double
taxation treaties and is therefore not subject to their
rules for the elimination of double taxation. The U.K.
and many other countries, including Canada and the
Netherlands, are seeking to include provisions in their
bilateral U.S. double taxation treaties, barring the application of the unitary system to enterprises subject to the
treaty.
Accounting Requirements
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The greatest practical issue for the moderately sized
taxpayer may be the need to prepare accounts and records for all its businesses, worldwide, in a form acceptable to the California Franchise Tax Board. Financial
statements prepared under foreign accounting principles
will often differ significantly from U.S. financial statements prepared in accordance with U.S. accounting
standards. For example, language and currency translations may be required; accounting periods may differ;
and computation of depreciation and similar items may
be taken on an inconsistent basis. All of these factors
will, at a minimum, mean that the taxpayer is required to
expend considerable accounting resources to file a California tax return for income that may form a very small
part of the company's overall business. At worst, the
taxpayer may be operationally unable to comply with
the requirements of the Franchise Tax Board, with the
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possibility of sanctions or an unfavorable negotiated settlement at the Board's discretion.
Dividends
The treatment of dividend income within the apportionment formula should be carefully checked by any corporation which may be receiving foreign dividends.
Certain states treat dividends as business income, and
others allocate them as non-business income. Further, as
the unitary states have introduced reforms and limitations on the scope of the tax, differing approaches to
foreign dividends have evolved. The most onerous arises
where, under one variation of the "water's edge" approach described below, foreign factors are excluded
from the denominator (or base) of the apportionment
formula fraction, but foreign income, in the form of
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dividends, is included in the income to which this apportionment is applied.
Future Reforms
The pressure from overseas for reform is evidenced by
the provisions included in last year's British Finance
Act, intended to be an incentive to the U.S. to address
the issue. Many major OECD trading partners of the
U.S., including Japan, Canada, the Netherlands and the
U.K., have been seeking to address the issue within the
renegotiation of double taxation treaty arrangements.
U.S. legislation to prohibit the worldwide combination
of income has been introduced, but has not progressed
through the Senate and the House. Attempts to challenge
the unitary concept on constitutional grounds were dealt
a major blow by the Supreme Court in the Container
case, as well as in a number of other decisions.
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In 1983, the Reagan administration, reacting to considerable pressure both in Washington and from overseas
to introduce legislation proscribing the worldwide unitary system, sidestepped the issue, reportedly because of
the President's strong sense of "state's rights." A Working Group was established to study the problem, chaired
by thenTreasury Secretary Donald Regan. This Group
recommended the voluntary implementation of the socalled "water's edge" approach, (although it was heavily
divided on how to deal with foreign source dividends).
The "water's edge" approach would, in general, limit
the applicability of the tax to the operations of a unitary
group within the United States. To the extent that a corporation subject to tax in the United States has foreign
subsidiaries, the unitary states could tax dividends received by such corporations, either in full or on a percentage basis.
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Despite this federal and overseas activity, the most
likely source of reform remains within the legislatures of
the states concerned. Oregon has recently introduced
legislation adopting the "water's edge" approach, including a portion (15%) of the foreign dividend income received by U.S. multinationals within U.S. tax net.
Governor Deukmejian of California has declared his
support for the "water's edge" approach, and legislation
has been introduced in each of the last two Sessions of
the State Assembly. Hitherto this legislation has floundered on disagreements as to how to deal with foreign
dividends, as well as extraneous arguments about South
African trade. There is also opposition from certain
California businesses which feel that the unitary tax system creates a substantial foreign subsidy for the California taxpayer. The legislation is to be re-introduced
during the present Session, and it is considered likely
that it will pass, introducing the "water's edge" approach
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to California with some form of compromise in relation
to the treatment of foreign source dividends.
Nigel Sinclair is a partner in the lawfirm of Denton Hall
Burgin & Warrens, in Los Angeles, specializing in motion picture financing and production. Denton Hall
Burgin & Warrens is an international lawfirm with offices in London, Hong Kong and Singapore, as well as
Los Angeles. The Los Angeles office specializes in motion picture tax planning and international business.
Copyright 1986 by Nigel Sinclair. This article also has
been published in Great Britain in International Media
Law.
[ELR 7:12:3]
____________________
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Canadian Taxation of U.S. Performing Artists
by Patrick J. Boyle
American entertainers, especially singers, musicians,
actors and producers, frequently perform their services
in Canada, in particular in the major centers of Toronto,
Montreal and Vancouver. The Canadian tax consequences to American entertainers will vary depending
upon the nature of the services, how the performer is remunerated, and the commercial vehicle through which
the performer's services are provided. Furthermore, beginning in 1986, a new international tax convention between Canada and the U.S. gives Canada greater taxing
powers than before over U.S. performers and their loan
out corporations. The aim of this article is to outline in
general terms the Canadian tax consequences of

VOLUME 7, NUMBER 12, MAY 1986

ENTERTAINMENT LAW REPORTER

performing in Canada so that performers and their advisors may properly plan for Canadian taxes.
Withholding for Services Rendered in Canada
When Americans perform in Canada, an amount will
be withheld from their compensation on account of Canadian taxes. The scope of this withholding requirement
is broader than commonly understood, because it is not
limited to payments by Canadians, and (due to provincial taxing statutes) it will vary with the Canadian province in which the performance occurs. In addition, it is
possible to have a withholding requirement reduced or
waived or to Post security in lieu of cash withholding.
The Canadian Federal Income Tax Act generally requires that 15% of any amount paid to a non-resident in
respect of services rendered in Canada be withheld and
remitted to Revenue Canada to secure the non-resident's
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ultimate Canadian tax liability, if any, from carrying on
business in Canada. The 15% withholding is on the
gross amount of the payment. This withholding requirement applies whether or not the person receiving payment is the person who actually provided the services;
and therefore the Act requires that the Canadian promoter or payor withhold whether it is paying the performer directly or his loan out corporation. The Act also
requires that the loan out corporation withhold on payments to agents and other contractors, such as light,
sound and stage consultants, to the extent the payment
relates to services provided in Canada by them.
There are a number of exceptions to this general rule,
however. For example:
1. Under the new Canada-U.S. Tax Treaty only 10%
may be withheld on the first (Cdn.) $5,000 paid to a
U.S. resident individual.
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2. If the performance is in the province of Quebec, an
additional 9% will be required to be withheld from the
gross amount on account of Quebec provincial tax.
3. Where payments are made to an employee, such as
crew and musicians, or payments are made by a loan out
corporation to a performer, normal progressive employee withholding rates, similar to those required by
the U.S. Internal Revenue Code, will be applicable in
lieu of the flat 15% or 24%, and the Treaty reduction
will not apply.
Although the new Canada-U.S. Tax Treaty will exempt
certain performers, agents, contractors and employees
from Canadian tax, the Treaty does not exempt such
persons from withholding on account of Canadian tax,
other than the nominal reduction mentioned earlier.
However, Revenue Canada recognizes that the withholding required may well exceed the recipient's Canadian tax liability based on net Canadian income or that
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the contractor or employee ultimately will be exempt
from Canadian tax by virtue of the Treaty. Therefore,
upon application being made, Revenue Canada generally will permit withholding on payments to an American performer or loan out corporation to be
approximately 50% of projected income (net of expenses), if this is less than 15% of the gross (10% on the
first [Cdn. $5,000).
In the case of payments to employees, crew and musicians, Revenue Canada generally will waive the withholding requirement, if it is satisfied that the employee is
an American resident and will not be paid more than
(U.S.) $10,000 in that year. Revenue Canada also will
generally permit withholding at a flat rate of 15% on
payments to other employees. It is possible to obtain a
withholding waiver on payments made by the performer
(or his loan out corporation) to U.S. agents and
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contractors where the agent or contractor does not have
a Canadian branch office.
In cases where the amount which will be withheld is
relatively large, consideration should be given to applying to post security with Revenue Canada by way of a
bank guarantee or letter of credit; if permitted by Revenue Canada this can greatly benefit cash flow.
Ultimate Canadian Tax Liability
A non-resident of Canada is liable for Canadian federal
tax in respect of his income earned in Canada, which
generally consists of his income from a business carried
on in Canada or income from employment performed in
Canada. This liability is in certain circumstances removed by the Canada-U.S. Tax Treaty.
American entertainers and musicians are exempt from
Canadian tax by virtue of the Treaty only if their gross
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receipts for the year derived in Canada, including reimbursed expenses, do not exceed (U.S.) $15,000. If gross
receipts exceed (U.S.) $15,000, the individual performer
will be subject to Canadian tax which is currently imposed at maximum combined federal and provincial
marginal rates of approximately 50% in Ontario and
British Columbia and 60% or more in Quebec. The individual performer will be similarly liable for Canadian
tax if his services are provided through a loan out corporation which pays him a salary equal to its net income. If
the services of an American entertainer or musician are
provided through a corporation, its net income will be
subject to Canadian tax which is currently imposed at a
combined federal and provincial rate of approximately
50%.
An American employee (other than an entertainer or
athlete) will be exempt from Canadian tax on his income
from employment earned in Canada under the Treaty if
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it does not exceed (U.S.) $10,000 for the year or if it is
paid by an American employer and the employee is not
present in Canada for more than 183 days in the year.
A U.S. contractor, such as a manager or agent
(whether a corporation or an individual), generally will
be exempt from Canadian tax on his business profits under the Treaty, provided he
does not have a Canadian branch office.
Provincial Taxes
The provinces of Canada are not parties to the
Canada-U.S. Tax Treaty, and they separately tax nonresidents. However, provincial tax and withholding considerations generally will parallel the Canadian federal
consequences and will only increase the rates of tax and
withholding (to the rates described above as the combined federal and provincial rates).
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Most provinces, including Ontario, Quebec and British
Columbia, impose a capital tax on corporations; and in
certain provinces, it is not clear whether such capital tax
provisions would apply to a U.S. corporation that provides the services of a performer or produces or presents
a public show in the province. In the event capital tax is
payable by such a corporation, its taxable capital generally will be its paid up capital for corporate purposes
plus all retained earnings and all indebtedness of the
corporation. Provided a corporation's taxable capital is
minimal at its year end, only a nominal capital tax ordinarily will be imposed. This should be the case for a
loan out corporation. However, capital tax may be very
significant if a corporation's taxable capital is large, as it
is generally imposed at rates between 0.20 and 0.45 percent of taxable capital.
Withholding Taxes on Rentals and Royalties
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Rental payments to non-residents for equipment used
in Canada are subject to Canadian non-resident withholding tax. This will apply to all payments to nonresidents for sound, light and stage equipment, trucks
and vans, and other equipment used in a Canadian performance whether the payment is made by a Canadian
or by another non-resident. If the lessor is an American,
the rate of tax will be 10% of the gross amount paid.
It is the liability of the payor to withhold such amount
and remit it to Revenue Canada. However, as the ultimate tax liability is that of the non-resident lessor, consideration should be given to specifically providing for
Canadian withholding taxes in all equipment leases entered into in connection with a production or tour which
may be performed in Canada.
Most royalty payments from a Canadian to an American, such as merchandising and licensing royalties, and
video, motion picture and advertising copyright
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royalties, are also subject to a 10% Canadian withholding tax. Consequently, a non-resident entering into any
royalty or similar contract with a Canadian should try to
obtain an indemnity or gross up for Canadian withholding tax from the Canadian payor. Royalties in respect of
music or other artistic works are generally exempt from
Canadian withholding tax, except in the case of film or
television royalties.
Filing Requirements
Canada requires that income tax returns for corporations be filed within 6 months of the end of their fiscal
year and by individuals by the end of April of the following year. There are no provisions for late filings
without a penalty. All corporations carrying on business
in Canada and all individuals who owe Canadian tax are
required to file. Provincial income and capital tax
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returns also may have to be filed by corporations and individuals. As a practical matter, where amounts have
been withheld or security posted in excess of the person's liability for tax, he will be required to file a return
in order to obtain a refund or to have the security released; alternatively an appropriate foreign tax credit
may be available to the person for U.S. tax purposes.
Employers are required to file information returns setting out amounts paid and withheld for services rendered
in Canada; and persons paying rentals or royalties to
nonresidents for property used in Canada are required to
file similar information returns.
Customs Duties and Sales Taxes
In addition to Canadian income and capital taxes,
equipment brought into Canada in connection with a Canadian performance may be subject to Canadian
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customs duties or sales taxes. This is so whether the
equipment is leased or owned. The amount of the tax
will depend upon the type of equipment and the time
during which it will be used in Canada, and the amount
may vary depending on the province in which it is used.
As a practical matter, it is usually possible to engage
customs brokers to be responsible for importing the
equipment, and an experienced customs broker should
be well acquainted with customs duties and sales taxes.
Conclusion
In conclusion, it remains wise for an American performer to plan in advance to minimize his Canadian tax
liability. In light of the new Treaty recently brought into
force between Canada and the U.S., an American performer may now be subject to Canadian income tax at
rates of up to 60%. Whereas under the terms of the
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previously applicable Treaty, an American performer
could avoid Canadian income taxes by having his services performed in Canada through a loan out corporation, American performers receiving more than (U.S.)
$15,000 per year from Canadian performances will now
be fully taxable in Canada. These are important changes
which should be borne in mind when planning a Canadian appearance or a production or tour which may include Canadian venues.
Patrick Boyle, a graduate of Osgoode Hall Law School,
is a tax lawyer with the Toronto lawfirm of Fraser &
Beatty. Mr. Boyle has considerable experience in entertainment related matters and represents American, European and Canadian musicians, actors, producers, authors
and publishers. Fraser & Beatty has offices in Toronto,
Ottawa and Hong Kong. [ELR 7:12:7]
____________________
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RECENT CASES

Manufacturer of "Donkey Kong" arcade game obtains $1.6 million damage award against Universal
City Studios on claims of vicarious copyright infringement and tortious interference with contractual relations
The ELR would like to acknowledge the debut of the
King Kong attraction at the Universal Studios Tour with
a report on the latest courtroom performance of the large
gorilla. As described in ELR 7:4:4, a Federal Court of
Appeals affirmed a District Court order granting summary judgment to Nintendo Co., the creator of the
"Donkey Kong" electronic arcade game in a trademark
infringement action brought by Universal. Nintendo had
filed several counterclaims against Universal alleging
unjust enrichment, tortious interference with Nintendo's
VOLUME 7, NUMBER 12, MAY 1986

ENTERTAINMENT LAW REPORTER

licensees and vicarious copyright infringement; a Federal District Court in New York now has ruled in Nintendo's favor on the latter two claims.
Federal District Court Judge Sweet first described the
conduct of the various parties during 1981 through
1983. By October 1981, Nintendo was selling 4,000
Donkey Kong arcade games a month. In November
1981, Coleco Indus- tries reached an oral agreement
with Nintendo to use the Donkey Kong name and characters in connection with video game cartridges and
electronic table top games. In the spring of 1982, Coleco began discussions with Universal concerning Universal's possible investment in the company. However,
when Universal learned that Coleco was planning to distribute the Donkey Kong items, the studio notified Coleco (and Nintendo) of its position that Donkey Kong
infringed on Universal's exclusive rights in the name, title, character and story of King Kong.
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Universal and Coleco subsequently entered a settlement whereby Coleco agreed to pay Universal royalties
on its sales of Donkey Kong products in return for Universal's promise not to sue the company. When Nintendo refused to recognize Universal's purported rights,
Universal brought a lawsuit claiming that Donkey Kong
infringed the studio's trademark in King Kong. Universal
then notified several Nintendo licensees of the pending
litigation, advised the licensees that Universal claimed
all rights in King Kong, and suggested that they either
cease selling Donkey Kong merchandise or enter a royalty agreement.
According to Judge Sweet, Universal received royalties of over $4.7 million from its agreements with Coleco, Atari (which used the Donkey Kong name and
character in connection with home computers) and
Ruby-Spears, Inc. (the creator of a cartoon television series based on Donkey Kong). Nintendo was not paid
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guaranteed royalties of over $94,000 under the company's existing license agreements, and incurred over
$1.1 million in legal fees in defending Universal's infringement action.
Nintendo argued that Universal's agreements with Coleco, Atari and Ruby-Spears constituted the misappropriation of Nintendo's trademark and unjustly enriched
Universal. But the court pointed out that the money paid
to Universal by the licensees would not have otherwise
been paid to Nintento "there was no showing that the
payment of the money resulted in any consequential reduction in the payment of licensing fees from these three
licensees to Nintendo." Universal's agreements with the
licensees were based on the sale of a professed right in
King Kong, not Donkey Kong. And although Nintendo
contended that the agreements in substance were licenses of Donkey Kong, a misappropriation claim premised on Nintendo's right to reproduce the Donkey Kong
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name and character involved "the very essence" of
copyright protection under section 106 of the Copyright
Act. Thus, a state cause of action for misappropriation
was preempted. In all, recovery under an unjust enrichment theory was precluded either because Universal
was licensing rights in King Kong, or because the studio's allegedly improper licensing of Donkey Kong
stated a claim only under the copyright laws.
The court next discussed Nintendo's allegation that a
King Kong video game manufactured by Tiger Electronic Toys under a short-lived license from Universal
infringed Nintendo's Donkey Kong arcade game. While
the ramps and ladders motif of the games and the
"gorilla/female captive scenario" were not protectible independently, The Tiger game did infringe Donkey
Kong's manner of expressing the perils at hand. The
similarities in the "playing environment" included nearly
identical musical backgrounds and the duplication of
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other arbitrary, fanciful and distinctive features, all of
which resulted in the "tone and feel" of Donkey Kong
being repeated as nearly as possible in the "near knockoff" King Kong game. Universal's knowledge of the
similarities and its inducement of the infringement
through a license agreement supported an award to Nintendo of about $56,000 for vicarious copyright infringement, stated the court.
Judge Sweet then found that Nintendo did not establish
a claim that Universal tortiously interfered with the contracts between Nintendo and Coleco, Atari and RubySpears because Nintendo did not prove a material
breach of those contracts. Nintendo argued that by signing license agreements wit h Universal, the companies
"Implicitly" recognized multiple ownership rights in
Donkey Kong and thus impaired Nintendo's rights, in
violation of the licensing contracts. However, the licensees apparently were not contractually barred from
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settling cases alleging infringement. And the agreements
with Universal did not affect their payment of royalties
to Nintendo or alter any other contractual obligations.
However, the court found that Universal's notice to
about six other licensees that litigation was pending
caused the licensees to fail to pay Nintendo about
$94,000 in guaranteed royalties.
Most significantly, stated the court, Universal not only
instituted its lawsuit against Nintendo, but threatened
others with litigation without meeting the requisite standard of good faith. Judge Sweet declared that "Universal's limited investigation of the merits of the underlying
claim was intentionally structured so that the inadequacy
of the claim would remain obscured while the collateral
benefits of the litigation were enjoyed ... The evidence
show[ed], moreover, that Universal's claim of broad
rights in King Kong was asserted in order to join in the
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profits from Donkey Kong rather than to vindicate a legitimate claim to a trademark."
Universal's argument that it acted on advice of counsel
was insufficient to "save" the company from the showing of a lack of good faith - the advice never identified a
cognizable right similar to the rights asserted in the complaint. And Universal knew throughout the litigation
with Nintendo that, as a result of its earlier encounter
with RKO, the company had no rights to use any visual
images of King Kong from the classic movie or its remake; without the visual image, Universal did not possess any right in an identifiable trademark.
After observing that Universal's conduct was "an extreme departure from the standards of ordinary care,"
Judge Sweet awarded punitive damages to Nintendo in
an amount equivalent to the legal fees incurred by the
company in defending against Universal's infringement
claim. An award of attorneys fees in connection with the
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copyright infringement claim also was found appropriate. And an award of fees under section 1117 of the
Lanham Act and under Rule 11 of the Federal Rules of
Civil Procedure provided additional (but not supplementary bases) for awarding attorneys fees to Nintendo.
Universal City Studios, Inc. v. Nintendo Co., Ltd., 615
F.Supp. 838 (S.D.N.Y. 1985) [ELR 7:12:10]
____________________
Beverly Glen Music was not entitled to injunction
against singer Anita Baker or Warner Communications in action seeking to enforce personal services
contract, rules California appellate court
A California appellate court has refused to grant Beverly Glen Music an injunction to prevent Warner Communications from employing singer Anita Baker.
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Baker had signed a contract with Beverly Glen in 1982
and recorded an album for the company. In 1984, Baker
accepted an offer to record for Warner and notified Beverly Glen that she no longer would perform under her
contract. When Beverly Glen sued Baker, a trial court
refused to grant the requested injunctive relief on the
ground that the company did not establish, as required
by California Civil Code section 3423, that the contracted for personal services were unique and that Baker
had been guaranteed annual compensation of at least
$6,000.
Beverly Glen did not pursue its claims against Baker,
but sued Warner for inducing Baker's breach of contract.
The trial court denied Beverly Glen's motion for an injunction against Warner to prevent the company from
employing Baker, reasoning, according to the appellate
court, that "what one was forbidden by statute to do directly, one could not accomplish through the back door."
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In affirming the trial court's decision, in a case apparently of first impression in California, Judge Robert
Kingsley cited the "familiar rule" as set forth in Foxx v.
Williams, 244 Cal.App.2d 223, that a contract to render
personal services cannot be specifically enforced. But
while courts refuse to compel an employee to perform
the obligations due under a personal services contract,
injunctions have been issued to prevent an employee
from performing for another party. Judge Kingsley
pointed out that "the net effect is to pressure the [employee] to return voluntarily to his employer by denying
him the means of earning a living." However, in California, such injunctive relief is not available unless a written personal services contract provides for maximum
compensation for the services rendered at the rate of not
less than $6,000 per year. And the promised services
must be "of special, unique, unusual, extraordinary or
intellectual character. . ." Since Beverly Glen did not
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meet the standards for the exception to the statutory bar
on granting injunctions to prevent Baker's alleged breach
of a contract, the performance of which would not be
specifically enforced, an injunction also was not available against Warner, ruled the court.
Beverly Glen had argued that it was raising an equitable claim against Warner to deprive the company of the
purported wrongful benefits it gained when it "stole"
Baker away. But the alleged "predatory" conduct by
Warner could be adequately compensated for by damages. The court observed that Beverly Glen's intent in
proceeding against Warner was to coerce Baker to
honor her contract. An injunction would result in denying Baker her livelihood, and Judge Kingsley refused to
expand the availability of such a harsh remedy, a remedy which might be sought in "virtually all" cases involving the alleged breach of a personal services
contract.
VOLUME 7, NUMBER 12, MAY 1986

ENTERTAINMENT LAW REPORTER

Beverly Glen Music, Inc. v. Warner Communications,
Inc., Case No. B015417 (Ca.Ct.App., March 19, 1986)
[ELR 7:12:11]
____________________
Producer of "The Newlywed Game" was entitled to
100% of statutory cable television royalties because
contract with program distributor excluded licensing
of cable television rights
Barris Industries, putting aside for the moment its
vaunted studies of early marital behavior, has succeeded
in claiming the rights to 100% of the statutory cable
television royalties for "The Newlywed Game" television show.
In 1973, Barris, American Broadcasting Company and
Worldvision Enterprises, a distributor of television
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programs, entered an agreement whereby Worldvision
obtained certain rights to order the production, by June
1977, of new episodes of "The Newlywed Game." In
September 1977, Barris and Worldvision signed a new
agreement providing that Worldvision would act as an
independent sales representative and exclusive distributor, outside of St. Louis, New York and Los Angeles, of
The Newlywed Game for television exhibition and for
videocassettes for home use. According to the agreement, "television" did not include CATV systems. Barris
agreed to pay Worldvision 30% of gross receipts; gross
receipts included all license fees received by Barris under the license agreements except for the fees received
from the excluded markets.
In 1979, Worldvision began filing claims with the
Copyright Royalty Tribunal for a share of the royalties
paid by cable operators under the compulsory license
provision of section Ill of the Copyright Act of 1976. In
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1980, Barris also filed a claim for the royalties, which
are paid by cable operators when they retransmit nonnetwork television programs beyond the range of broadcast television. In June 1983, Worldvision remitted to
Barris $95,214 - this amount was Barris' 70% share of
the $136,020 in royalty distributions. But in August
1983, Barris demanded that Worldvision remit the balance of the royalties, citing the purported contractual exclusion of cable television receipts from the licensing
payments which were subject to Worldvision's distribution fee. A lawsuit followed, in which Barris asked a
Federal District Court to decide the parties' rights to the
escrowed royalties.
Federal District Court Judge Byrne first granted summary judgment in favor of Barris as to 70% of the escrowed funds - Worldvision conceded Barris' right to
this portion of the royalties. The court then rejected
Worldvision's arguments that the only markets in which
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the company was not entitied to obtain its fee for licensing the program were those specified in the agreement.
And the statutory payments by cable television systems
were not equivalent to the fees received by Worldvision
from television station licensing, stated Judge Byrne.
The 1977 agreement "unambiguously and expressly" entitled Worldvision to commissions only on "license fees
actually received under license agreements which it has
negotiated." Furthermore, Worldvision could not claim a
commissionable interest in the royalties as the owner of
the exclusive right to distribute The Newlywed Game;
the company may have acquired some rights of a copyright owner in the show due to Barris' transfer of an exclusive license, but Worldvision's right to keep any
royalties still was subject to the limitations contained in
the agreement with Barris.
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Barris Industries, Inc. v. Worldvision Enterprises, Inc.,
Case No. 84-2722 (C.D.Ca., Oct. 16, 1985) [ELR
7:12:11]
____________________
Jury verdict awarding Texas exhibitor more than
$500,000 in deceptive practices action against Warner Brothers is reversed because Warner's prebidding comments about "The Swarm" were protected expressions of opinion
The onslaught of the South American killer bees continues. Federal Court of Appeals Judge Irving L. Goldberg, stung to the quick by a judgment awarding
Presidio Enterprises more than $500,000 against Warner
Bros. Distributing Corp. in an action involving the film
"The Swarm," has reversed the judgment and ordered
the dismissal of Presidio's complaint on the ground that
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Warner's representations concerning the film were expressions of opinion which were not actionable as a
matter of law.
As described in ELR 6:5:16, Presidio, the owner of
several movie theaters in Austin, Texas, received brochures in August and December 1977 about "The
Swarm," which was scheduled for release by Warner in
the summer of 1978. The brochures set forth the array of
stars appearing in the film, noted that the director was
Irwin Allen, who "brought you astronomical grosses"
with "The Poseidon Adventures" and "The Towering Inferno," and stated that The Swarm promised to be Allen's "biggest and best to date." Similar advertising was
run in the trade press. The December 1977 bid letter to
exhibitors again described the film, noted the participation of six Oscar winners, and mentioned that Allen's
last two films generated over $100 million at the domestic box office. However, The Swarm was not complete
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or available for screening, i.e., Warner was engaging in
blind bidding on the film.
Presidio offered Warner guarantees of $35,000 and
$30,000 for eight week runs at two of its theaters. The
Swarm opened in July 1978. After a combined nine
week run of the film in its theaters, Presidio lost about
$56,000. The exhibitor sued Warner alleging various
causes of action. A Federal District Court jury found the
company liable under the Texas Deceptive Trade
Practices-Consumer Protection Act, and the court entered judgment for $521,483, which included treble
damages, attorneys fees, prejudgment interest and costs.
On appeal, Judge Goldberg first recalled the principle
that expressions of opinion are not actionable, for "opinions and beliefs reside in an inner sphere of human personality and subjectivity that lies beyond the reach of
the law and is not subject to its sanctions." The assertions in Warner's brochures concerning the revenueVOLUME 7, NUMBER 12, MAY 1986
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earning potential and quality of The Swarm were not
statements of fact, declared Judge Goldberg, citing various philosophers including Aristotle and A.J. Ayer as
well as Oilman v. Evans (ELR 7:5:13), because the
statements involved "vague, essentially indefinable
terms," such as "blockbuster" and because they were
predictions. Thus, "complaining that a film turned out to
be a flop six months after binding `non-cancellable' bids
on it were accepted [was] like suing the weatherman because rain spoiled a picnic when he predicted fair skies."
The brochures did not contain verifiable, factual claims
but rather were an "excited welter of salesmen's
hoopla."
Presidio's argument that a "special knowledge" exception to the opinion rule made the statements actionable
was rejected. Presidio's executives were professional
film exhibitors who could not reasonably have relied on
Warner's "puffery," stated the court. The special
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knowledge exception typically applies in connection
with the opinions of individuals such as jewelers, antique dealers or scientists whose opinions usually are
based on concrete information. But the jury had found
that Warner's failure to disclose whatever special knowledge the company might have obtained from marketing
surveys was not a proximate cause of Presidio's
damages.
"All puffery aside," declared the court, Warner eventually suggested a relatively modest guarantee for the film,
and Presidio responded with a medium-range bid - evidence that "neither side in this case let puffery interfere
with its sound business judgments." Judge Goldberg referred to a "jurisprudence of puffery" which has developed in the area of film licensing and distribution - a
"risky and unpredictable business even in the best of
times ... and one where promoters deal more in hopes,
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dreams, and images than in the more mundane widgets
purveyed elsewhere."
The Texas statute did not alter the conclusions reached
under the court's common law analysis, stated Judge
Goldberg. The quality of films cannot be calibrated as
can "eggs, meat and machinery." And the Texas legislature has declined to regulate film distribution or to bring
film licensing explicitly within the terms of the statute.
Presidio Enterprises, Inc. v. Warner Bros. Distributing
Corp., Case No. 84-1693 (5th Cir., March 12, 1986)
[ELR 7:12:12]
____________________
Hustler magazine is denied summary judgment in
copyright infringement action against Moral Majority in connection with unauthorized distribution of
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copies of magazine's parody advertisement entitled
"Jerry Falwell talks about his first time"
In November 1983, Hustler magazine published a parody advertisement entitled "Jerry Falwell talks about his
first time." The advertisement featured a photograph of
Falwell and was patterned on a series of Campari ads
which consisted of interviews with celebrities about
their first experience tasting Campari. The Hustler ad,
however, referred in highly derogatory terms to Falwell's
purported first sexual experience. At the bottom of the
page, in very small print, appeared the following statement: "Ad parody - Not to Be Taken Seriously."
Falwell sued Hustler in a Federal District Court in Virginia and, in late 1984, the jury returned a verdict
against Hustler on Falwell's emotional distress claim.
Falwell was awarded $200,000 in general and punitive
damages. A defamation claim against the magazine was
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rejected because the item could not reasonably have
been understood as describing actual facts about Falwell
or actual events in which he was involved (ELR 6:9:20).
Hustler, not to be outsued, brought an action against
Falwell in a Federal District Court in California, claiming that Falwell's unauthorized distribution of thousands
of copies of the parody advertisement in connection with
several fundraising campaigns, infringed the magazine's
copyright.
The court ruled that the reproduction of the Hustler ad
by Falwell and the Moral Majority political lobbying
group was a fair use as a matter of law and that summary judgment therefore was available to the Falwell
parties.
A review of the factors specified in section 107 of the
Copyright Act as relevant to evaluating a fair use defense resulted in the following conclusions by the court
with respect to the purpose and character of Falwell's
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use of the ad: the use of the ad in the course of an appeal for donations did not automatically render the use
commercial or profit - making in nature because Falwell
acted out of "a variety of motivations" in distributing the
copies; the copies were distributed so that Falwell could
present his comments on the allegedly derogatory material in the ads; and the copying occurred in the context
of a broad, continuing debate over pornography and
other social issues.
Federal District Court Judge Gadbois then observed
that Falwell did not "borrow" the parody for its creative
nature, but rather focused on the communicative and informational aspects of the piece. Hustler argued that the
reproduction of the entire ad precluded a finding of fair
use. But Judge Gadbois noted that each item in a magazine is not necessarily treated as an entire work when
the substantiality of copying is being considered. In this
case, Falwell's letters to his followers criticized not only
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the ad parody, but Hustler magazine and similar publications in general - the broad scope of the criticism, according to the court, meant that Falwell did not copy a
substantial part of Hustler's work, even by reproducing
the one page parody in its entirety.
Judge Gadbois concluded by pointing out that the impact on Hustler of Falwell's use of the parody was "nil."
The initial sales of the November 1983 issue were concluded before the first set of Moral Majority mailings.
Hustler claimed that the republication of the parody in
the March 1984 issue indicated that the item possessed
some lasting value which may have been reduced by
Falwell's unauthorized use. But this argument was characterized by the court as "disingenuous at best" the
members of the Moral Majority, in all likelihood, did not
include regular readers of Hustler, and regular readers of
the magazine probably would not have been deterred
from buying the March 1984 issue because of Falwell's
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actions. Falwell's use thus did not cause Hustler any
competitive injury, emphasized the court, because he
was not selling copies of the parody or competing with
the magazine in any commercial sense, and the use of
the ad did not decrease the value of the parody to Hustler or diminish the magazine's incentive to publish such
works. Falwell was entitled to use the ad parody as he
did and summary judgment was entered accordingly.
Hustler Magazine, Inc. v. Moral Majority, inc. 606
F.Supp. 1526 (C.D.Ca. 1985) [ELR 7:12:13]
____________________
Hustler Magazine is ordered to pay $431,879 in
damages to photographer Barry M. Blackman for
unauthorized publication of copyrighted photographs of model Elizabeth Ray
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After finding that Hustler Magazine infringed Barry M.
Blackman's copyrighted photographs of model Elizabeth
Ray (ELR 6:8:10), a Federal District Court in Washington, D.C. has awarded Blackman damages in the amount
of $431,879. Hustler published several photographs of
Ray, without authorization, in the September 1976 issue
of the magazine; republished nine of the photographs in
"The Best of Hustler 2," and republished one photograph in a July 1979 anniversary issue.
Judge Joyce Hens Green, after reviewing conflicting
estimates of the magazine's sales and advertising revenue and production costs, concluded that an award
based on Blackman's actual damages plus profits (one
basis of recovery under the Copyright Act of 1909) was
inappropriate in this case. Rather, an award of statutory
damages totalling $397,998 with respect to the infringing 1976 publications was found to be a fair recovery
which would compensate Blackman for his losses, "strip
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[Hustler] of its ill-gotten gains and discourage similar
actions by [Hustler] in the future." Judge Green noted
that Larry Flynt and Hustler had received ana ignored
notice from Blackman that the publication of the Ray
photographs would constitute copyright infringement.
Therefore, the statutory maximum of $5,000 per infringement did not apply and statutory damages in any
appropriate amount could be assessed. Hustler had provided undisputed profit figures for the challenged 1976
issues, and a realistic estimate could be made, according
to the court, of the profits generated by the inclusion of
the Ray photographs.
The infringing July 1979 republication was governed
by the Copyright Act of 1976. Judge Green found that
$33,881, which represented three percent of the magazine's demonstrated profits, was a reasonable recovery
for the infringement.
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Blackman's requests for an inflation adjustment in the
award, prejudgment interest and punitive damages were
denied. However, the court agreed to award attorneys
fees and costs due to Larry Flynt's "deliberate, intentional, malicious and wanton" disregard of Blackman's
rights.
Blackman v. Hustler Magazine, Inc., 620 F.Supp. 792
(D.D.C. 1985) 620 F.Supp. 1501 (D.D.C. 1984) [ELR
7:12:13]
____________________
Dick Ebersol obtains summary judgment in radio
producer's action claiming breach of joint venture
agreement and misappropriation of ideas in connection with "Friday Night Videos" series
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John McGhan, a creator and producer of radio shows
did not present sufficient evidence that he entered into a
joint venture agreement with Dick Ebersol in connection
with the "Friday Night Videos" television series, a Federal District Court in New York has ruled, in granting
summary judgment to Ebersol of "Saturday Night Live"
renown.
According to the court, Ebersol first conceived of the
Friday Night Videos show in August 1982. When NBC
approved the series in November 1982, Ebersol contacted McGhan about producing the show. McGhan
wrote some proposals for the project and performed
other services during early 1983. However, in August
1983, even as an employment agreement was being negotiated, McGhan was dismissed from the show.
In his action against Ebersol and No Sleep Productions, McGhan asserted that he and Ebersol agreed to
enter a joint venture to produce Friday Night Videos.
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But Federal District Court Judge Sweet stated that the
collective language used by Ebersol in discussing the
program, McGhan's attendance at production meetings,
and his decision to work on the series for several
months without pay, did not establish the existence of a
joint venture, particularly since an ownership interest for
McGhan never was discussed, and there was no proof
of an agreement to share profits and losses. Furthermore, McGhan requested an employment contract and
accepted payment in accordance with the terms of the
contract, although it was not signed. And McGhan did
not show that he and Ebersol expected to have joint
control and management of the series - a crucial element
of a joint venture. McGhan conceded that he was not
able to operate outside of Ebersol's direction and control, and did not have the power to hire or to enter into
binding contracts for the series.
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Judge Sweet, although finding that there was an issue
of material fact as to the nature of the relationship between McGhan and Ebersol, i.e., whether there existed
a fiduciary relationship or an implied in fact or implied
in law contract, concluded that even if McGhan established the existence of the requisite legal relationship, he
had not shown that the ideas for which he sought compensation were novel and concrete - some of the ideas
never were used on Friday Night Videos; another idea
was attributed, in McGhan's deposition, to Ebersol; and
MTV and Saturday Night Live already had used a 900
telephone number for viewer calls to select favorite videos, and had shown "behind the scenes" stories about
performers. The use of simulcasts or off-camera announcers also were not unique and novel concepts.
In all, stated the court, McGhan was "unable to point
to any specific component of Friday Night Videos that
did not have its origin either in MTV or in the industry
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in general," and his claim of misappropriation therefore
was denied, as was his request for $24,750 as payment
for services rendered during the first 13 week cycle of
Friday Night Videos.
McGhan v. Ebersol, 608 F.Supp. 277 (S.D.N.Y. 1985)
[ELR 7:12:14]
____________________
Sardi's restaurant in New York fails to win injunction in trademark suit against Burbank restaurant
named "Sardie's"
A Federal Court of Appeals in California has upheld a
District Court ruling denying a preliminary injunction to
Vincent Sardi, the owner of Sardi's restaurant in New
York, in his trademark infringement action against Lyle
Sardie, the operator of a restaurant in Burbank. The
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District Court correctly found that Sardi's failed to present the requisite showing either of irreparable injury or
that there existed a balance of hardship in his favor,
stated the Court of Appeals. And although the District
Court did not expressly address the issue of whether
there was a sufficient likelihood of public confusion to
support a finding of irreparable injury, there was no allegation that the Burbank restaurant would "steal" the
New York establishment's customers pending a trial on
the merits, or that it would pose an "imminent threat" to
the New York restaurant's reputation even if Public confusion about their relationship did occur.
Furthermore, the District Court's denial of the preliminary injunction was conditioned upon the display by the
Burbank restaurant of notices disclaiming any connection with Sardi's in New York. In all, since the possibility of irreparable harm was so slight, the District Court
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did not abuse its discretion in refusing to issue the requested injunctive relief.
The District Court also accurately recognized a judicial
reluctance to preclude an individual's business use of
his/her own surname when such use is "honest and
straightforward, with no attempt to confuse the public."
The court did not refer to an "absolute or inalienable"
right to use one's own name, did not discuss the likelihood of confusion, and did not suggest that the use of
one's own name may be a defense to a trademark infringement action, but rather considered this issue as one
factor in its analysis of the balance of hardships standard. The fact that the New York restaurant was much
more successful than the struggling Burbank restaurant
also was correctly considered by the District Court since
a more established restaurant "is in a better position to
deal with any minor identity problems that might arise
than the newer restaurant."
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The Court of Appeals concluded by rejecting Sardi's
claims that the federal registration of the "Sardi's" mark
automatically confirmed the establishment's exclusive
right to use the mark throughout the United States. For
even if Sardi clearly had established his right to the exclusive use of the mark, this factor was not relevant to
the grounds on which the District Court based its denial
of injunctive relief.
Sardi's Restaurant Corporation v. Sardie, 755 F.2d 719
(9th Cir. 1985) [ELR 7:12:14]
____________________
Tax Court's disallowance of attorney's deduction
from federal income tax of lunch expenses is upheld;
Federal Court of Appeals distinguishes situation of
theatrical agent taking client out for tournedos
Rossini
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"Suppose a theatrical agent takes his clients out to
lunch at the expensive restaurants that the clients demand. Of course he can deduct the expense of their
meals, from which he derives no pleasure or sustenance,
but can he also deduct the expense of his own? He can,
because he cannot eat more cheaply; he cannot munch
surreptitiously on a peanut butter and jelly sandwich
brought from home while his client is wolfing down
tournedos Rossini followed by souffle au grand marnier.
No doubt our theatrical agent, unless concerned for his
longevity, derives personal utility from his fancy meal,
but probably less than the price of the meal. He would
not pay for it if it were not for the business benefit; he
would get more value from using the same money to buy
something else; hence the meal confers on him less utility than the cash equivalent would. The law could require him to pay tax on the fair value of the meal to him;
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this would be (were it not for costs of administration)
the economically correct solution. But the government
does not attempt this difficult measurement; it once did,
but gave up the attempt as not worth the cost ... The taxpayer is permitted to deduct the whole price, provided
the expense is 'different from or in excess of that which
would have been made for the taxpayer's personal
purposes."'
The above hypothetical situation was recounted by
Federal Court of Appeals Judge Posner in upholding a
Tax Court decision disallowing a federal income tax deduction for an attorney's share of his law firm's restaurant expenses. Section 162(a) of the Internal Revenue
Code provides a deduction for meals when they are ordinary and necessary business expenses. The attorney
argued that the almost daily lunch meetings were necessary in order for the eight attorneys in the firm to conduct business.
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Judge Posner pointed out, however, that the "generous"
deduction for business meals usually applies when a client or customer or supplier or other outsider to the business is a guest. In this case, all the participants in the
meals were coworkers - "they knew each other well already; they [didn't] need the social lubrication that a
meal with an outsider provides - at least [didn't] need it
daily." Other instances where meal expenses might be
considered deductible were distinguished, such as
monthly lunches held by large law firms to encourage
communication between partners and associates; testimonial dinners; or the cost of meals in "disagreeable"
restaurants located near gastronomically remote
courthouses.
Moss v. Commissioner of Internal Revenue, 758 F.2d
211 (7th Cir. 1985) [ELR 7:12:15]
____________________
VOLUME 7, NUMBER 12, MAY 1986

ENTERTAINMENT LAW REPORTER

Ice skater John Curry was entitled to use his own
name in new professional venture since former associates did not establish that the trade name "The
John Curry Skating Company" had acquired a secondary meaning
In 1983, champion ice skater John Curry entered into
an agreement with Elva Clairmont and David Spungen
to form an entity known as Symphony on Ice, Inc. to
present the performances of Curry and an ensemble of
skaters. In August 1983, Symphony entered an agreement with Frozen Assets, Inc. whereby Symphony obtained the exclusive right to Curry's performances and
name for three years. In 1984, the John Curry Skating
Company was formed to take over the promotion and
production of the skating ensemble's performances. But
there was no written assignment to the Skating
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Company of Symphony's contract with Curry and Frozen Assets.
Eventually a dispute arose among Curry, Clairmont
and Spungen and in March 1985, Curry ended his relationship with the John Curry Skating Company and contracted to perform a show at the John E Kennedy Center
for the Performing Arts in Washington, D.C. The format
of the Kennedy Center show was substantially the same
as the shows which had been presented by the John
Curry Skating Company. And the skaters appeared under the name "The John Curry Skating Company" or
"The John Curry Skaters."
Clairmont and Spungen's entity soon brought an action
for a determination of its rights in the name "The John
Curry Skating Company" alleging unfair competition under section 43(a) of the Lanham Act.
A Federal District Court in Washington, D.C. has dismissed the Clairmont-Spungen complaint. Judge
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Thomas F. Hogan, after noting that the ClairmontSpungen entity claimed rights in a trade name comprised
of the personal name of a living individual a name which
had been used only in conjunction with performances
featuring that individual, cited the principle that "the interest an individual has in conducting an enterprise under his own name, using his own skills and knowledge,
is protected by the Courts, and his rights to use his name
will not be lightly wrested from him." Thus, a higher
showing is required, according to Judge Hogan, to establish secondary meaning in a personal name-mark.
And despite 2 1/2 years of use, promotional expenses of
more than $500,000 and critical praise of the ClairmontSpungen entity's performances, the entity did not establish a secondary meaning in the John Curry Skating
Company mark, ruled the court.
It was argued that any secondary meaning or "celebrity
value" that John Curry had acquired in his name had
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passed to the Clairmont-Spungen entity via the agreement between Frozen Assets and Symphony, and that
this factor strengthened the entity's claim. But the court
found it undisputed that the agreement was for Curry's
performance of personal services for three years and did
not involve the sale of his business, his name, or his
goodwill. Since the ClairmontSpungen entity possessed
no protectible rights in the John Curry Skating Company
mark, John Curry was entitied to summary judgment on
the Lanham Act claim, concluded the court; various
state law claims were dismissed for lack of jurisdiction.
John Curry Skating Company, Inc. v. John Curry Skating Company, 626 F.Supp. 611 (D.D.C. 1985) [ELR
7:12:15]
____________________
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Utah's Cable Television Programming Decency Act
is ruled unconstitutional by Federal District Court
Utah's Cable Television Programming Decency Act
has been ruled unconstitutionally overbroad and vague
by a Federal District Court. The Act gave state officials
the authority to bring nuisance actions against anyone
who continuously and knowingly distributed indecent
material within the state over any cable television system or pay-for-viewing television operation. Senior Federal District Court Judge Aldon J. Anderson found that
under the Cable Communications Policy Act, states may
regulate program content that the First Amendment does
not protect. However, if the state regulations were unconstitutional, they would be preempted by the Cable
Communications Policy Act.
In conducting a careful review of the constitutionality
of the Cable Decency Act, Judge Anderson noted that
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the Act regulated "indecent" material and was not limited to material that was legally obscene. The statute did
not require, as set forth in Miller v. California 413 U.S.
15, that the regulated material had to appeal to the "prurient interest" or that the material, taken as a whole,
lacked "serious literary, artistic, political or scientific
value." As a result, protected speech might be prohibited
because cable television operators would be subject to
civil penalties for distributing material that did not meet
the Miller standards; the penalties also were likely to
chill the distribution of such material. The Act therefore
was found to be an unconstitutional regulation of cable
television.
Judge Anderson rejected the argument that FCC v.
Pacifica Foundation, 438 U.S. 726, expanded the legitimate scope of state regulatory powers beyond the limits
of Miller and that Utah's Act followed the guidelines of
Pacifica. Pacifica involved the radio broadcast of a
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monologue by George Carlin; the parties agreed that the
monologue included language that was indecent, but not
obscene. The Federal Communications Commission did
not impose formal sanctions on the radio station, but issued a declaratory order which recorded a listener complaint in the station's license file and noted that the
station could have been subject to administrative sanctions. The United States Supreme Court upheld the
FCC's action, agreeing that the Commission had the
statutory authority to consider past program content
when deciding whether to renew a broadcast license.
Pacifica did not control the Utah case, stated Judge
Anderson because of the narrow factual basis of the
court's ruling; the limitation of Pacifica by subsequent
authority; and the fundamental differences between the
broadcast medium and cable television. Utah's Act
would subject cable operators to a potential fine of
$1,000 for the first offense; the fine escalated to
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$10,000 for a second offense, and costs and attorneys
fees might be imposed - the sanction in Pacifica was far
less punitive and chilling, noted the court. And the fact
that cable television rather than broadcasting was subject to regulation was significant because the "physical
scarcity of broadcast spectrum space justifies governmental regulation of the use of that space." In the cable
medium, physical scarcity is not present. Even if the cable medium is considered economically scarce, this
would not justify the same content regulation as in the
broadcast medium, stated the court, due to the extensive
number of cable channels available.
The Act also was not justified by the state's asserted
interest in protecting children - the Act did not mention
children or provide any systematic procedure for protecting them.
Judge Anderson found additional support for the
court's decision in the case of Cruz v. Ferre, 755 F.2d
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1415 (ELR 7:9:19) in which a Federal Court of Appeals
in Florida ruled unconstitutionally overbroad a Miami
ordinance that provided for the suspension or termination of the licenses of cable operators who knowingly
distributed indecent material on their systems. The Ferre
court also discounted the usefulness of Pacifica.
The court concluded by stating that Utah's Act was not
a legitimate time, place and manner restriction. And
since the Act did not provide reasonably clear guidelines
as to appropriate programming, it also was found to be
void for vagueness.
Community Television of Utah, Inc. v. Wilkinson, 611
F.Supp. 1099 (D.Utah 1985) [ELR 7:12:16]
____________________
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Chicago ordinance regulating street performers is
upheld after excision, by Federal District Court, of
constitutionally defective provisions
The Chicago Street Performers Ordinance (which was
in effect from September 1983 to September 1985)
regulated the manner in which street performers could
conduct their activities. The ordinance included a provision requiring performers to be spaced at least 100 feet
apart, and established a permit system. Subsequent
amendments to the ordinance prohibited the performers'
use of various means of amplification except by special
permit, and barred performances everywhere in the city
during late night and early morning hours. A second
amendment severely restricted performances in three areas of the city - one of those areas was characterized by
Federal District Court Judge Aspen as "a center of Chicago's night life," which on Friday and Saturday nights
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took on a "carnival atmosphere." Another area in which
performances were restricted was the North Michigan
Avenue shopping and business center.
Judge Aspen, in a 20 page opinion, carefully delineated
the sidewalk configurations and vehicular traffic patterns
in the regulated areas, and observed that the areas were
among the most attractive and crowded entertainment
and shopping sections of the city, providing a huge
ready-made audience for the performers. The largest
number of performers, at least in the spring and summer
of 1984 were breakdancers, and it was the breakdancers
who presented significant crowd control and safety hazards - hazards which provided a sufficient basis for the
enactment of the ordinance, stated Judge Aspen.
It was noted that performances in public areas by licensed individuals were a form of expression protected
by the First and Fourteenth Amendments, and that the
sidewalks in the areas regulated by the ordinance indeed
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were "public forums." Furthermore, in this case, it was
necessary for the ordinance, which had "content-based
implications," to serve a compelling government interest. The court found that the city had met its burden of
showing that its interests were compelling. However, to
the extent that certain time, date and place restrictions
were broader than necessary to serve the city's goal of
protecting pedestrian safety, those restrictions violated
the First Amendment and were severed from the ordinance by the court.
Judge Aspen stated that the performers had not shown
that adequate, less restrictive alternatives were available. The court cautioned that if the city decided to renew the ordinance, it should consider whether the
breakdancing "phenomenon" had passed and, if so,
whether the constitutional underpinnings (i.e., public
safety) of the ordinance may have vanished, particularly
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since other types of performers usually attract far
smaller crowds.
Also severed from the ordinance was the "noise control" section since the section did not specify how to obtain a special permit and set no standards or guidelines
concerning the granting of a permit. The court concluded by stating that its decision applied "with equal
force" to the performers' equal protection claims.
Friedrich v. City of Chicago, 619 F.Supp. 1129 (N.D.Ill.
1985) [ELR 7:12:17]
____________________
Briefly Noted:
Unfair Competition.
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In 1981, a nightclub known as La Cage Aux Folles
opened in Los Angeles; the club featured a floor show
by female impersonators. Marcello Danon, the owner of
certain rights in the motion pictures "La Cage Aux
Folles," and "La Cage Aux Folles II," proceeded to sue
the club, contending that it violated federal and state unfair competition, trademark and copyright laws by copying the name, characters and distinctive features of the
films. In May 1983, a Federal District Court dismissed
Danon's action with prejudice for failing to respond adequately to the nightclub's interrogatories; this decision
has been upheld. Federal Court of Appeals Judge
Cynthia Holcomb Hall found that the failure to comply
with discovery requests was partly Danon's fault and
was not due solely to the conduct of a former counsel,
and that the District Court did not abuse its discretion in
dismissing the action. In his dissent, Judge Boochever
expressed the view that the extreme sanction of
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dismissal was not warranted because Danon's failure to
reply to the interrogatories was due to his business
schedule and was not deliberate.
United Artists Corp. v. La Cage Aux Folles, Inc., 771
F.2d 1265 (9th Cir. 1985) [ELR 7:12:17]
____________________
Broadcasting.
In September 1985, the Federal Communications Commission refused to reconsider its order declining to institute a rulemaking proceeding concerning the carriage of
sports telecasts by cable television systems. The National Basketball Association, the National Hockey
League and the North American Soccer League petitioned for the reconsideration of the 1982 order expressing their disagreement with a Commission statement
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regarding the effect of cable carriage of sports programming on television rights fees and on the number of telecasts. But the leagues did not request any changes in the
Commission's decision, and therefore did not meet the
requirements for filing a petition for reconsideration.
The Commission stated that it had not meant to suggest
that television rights fees "could not be related to overall
sports telecast availability." But the leagues did not present sufficient evidence that the alleged harm from the
importation of sports programming was so significant as
to warrant further action by the FCC.
In the Matter of Cable Television Syndicated Program
Exclusivity and Carriage of Sports Telecasts, FCC
85-500 (Sept.9, 1985) [ELR 7:12:17]
____________________
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Broadcasting.
A Louisiana television station's First Amendment rights
were violated by the issuance of a temporary restraining
order prohibiting the station from removing its news anchor, a Louisiana appellate court has held. Ron Hunter,
the news anchor for Gaylord Broadcasting, sued for
breach of contract after he was asked to take a leave of
absence from the station. A Louisiana trial court granted
Hunter's motion for a temporary restraining order. But
the appellate court declared that the First Amendment
"protects the right of broadcasters to make editorial and
programming decisions without government interference;" by ordering Gaylord to reinstate Hunter, the trial
court had impaired this right. Governmental restrictions
on a broadcaster's right to determine the content and
presentation of news programming must be carefully
scrutinized, cautioned the court, and must further a
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substantial governmental interest. The enforcement of
Hunter's contract was not found to be such an interest.
Hunter also had failed to prove the existence of immediate and irreparable injury which could not be compensated adequately by money damages, the court held.
Hunter v. Gaylord Broadcasting Company,
Med.L.Rptr. 1591 (La.App. 1985) [ELR 7:12:18]
____________________

12

Racing Law.
In a case of first impression, a New York trial court
has held that the issue of whether an off-track betting
corporation was obligated to pay for transmission of the
"live call of the race" at races conducted by licensees
within its region was a question of statutory interpretation, and therefore was not within the jurisdiction of the
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New York State Racing and Wagering Board. The
Western Regional Off-Track Betting Corporation had
sought injunctive and declaratory relief in a lawsuit filed
against the Finger Lakes Racing Association, asserting
that under Section 901(7) of New York's Racing Law it
was not required to pay for the "live call" service at the
Association's track. The Racing and Wagering Board intervened and sought an order dismissing the action, but
the Board's motion for summary judgment, agreeing that
under the statute, the obligation to pay for the transmission of the "live call" was imposed on for-profit associations, such as Finger Lakes. However, the court added
that the expense of "live calls" transmitted by non-profit
racing associations was to be borne by the regional offtrack betting corporations.
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Western Regional Off-Track Betting Corp. v. Finger
Lakes Racing Assocation, Inc., 493 N.Y.S.2d 738
(Genesee Cnty. 1985) [ELR 7:12:18]
____________________
Securities Law.
A Federal District Court in Nebraska has refused to
dismiss an action brought by Thomas J. Hirt against several record distributors in connection with the leasing of
a master sound recording entitled "Merle Travis UDL
2366." The court found that the distributors were subject
to jurisdiction both as to Hirt's federal securities claims
and the pendent state claims, and determined that Hirt
sufficiently stated causes of action for conspiracy to violate federal and state securities laws, for common law
fraud and for the violation of the Racketeer Influenced
and Corrupt Organizations Act.
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Hirt v. UM Leasing Corp., 614 F.Supp. 1066 (D.Neb.
1985) [ELR 7:12:18]
____________________
Attorneys.
A Federal District Court in New York has granted the
United States Football League's motion to disqualify the
counsel for the National Football League in an antitrust
action brought by the USFL. The NFL counsel, Paul,
Weiss, Rifkind, Wharton and Garrison, had represented
the USFL in 1981, and the USFL argued that in the
course of that representation, Paul, Weiss received information from USFL organizers that would provide an
unfair advantage to Paul, Weiss in the antitrust action.
After carefully reviewing, in a 20 page opinion, the relationships among the leagues and the lawyers, Judge
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Leisure concluded that a substantial relationship existed
between the matters raised in the USFLs complaint and
the services Paul, Weiss rendered to the USFL, including legal work concerning minimum initial investments,
player recruitment methods and the allocation of revenue. Furthermore, the tax and corporate work performed
by the firm undeniably involved relevant confidences
and such confidences may well have passed within the
firm before Paul, Weiss deployed a purported "Chinese
wall" to prevent the interoffice communication of information about the USFL.
United States Football League v. National Football
League, 605 F.Supp. 1448 (S.D.N.Y. 1985) [ELR
7:12:18]
____________________
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Copyright Infringement.
A Federal District Court in Missouri has granted summary judgment to Russ Berrie & Co. in a copyright infringement action brought by Perma Greetings, Inc. on
the ground that a comparison of the mugtype coaster
products at issue revealed a lack of substantial similarity. The short phrases written on the mugs, and the various ornamental border designs were unprotectable by
copyright, noted the court. And the art work on the front
of the coasters either was not substantially similar or
protrayed an unprotectable theme, such as a panda sitting among flowers. Summary judgment was found inappropriate, however, on Perma Greetings' cause of action
for fraud since there existed a dispute as to the facts surrounding the company's decision to share its product
idea with Russ Berrie based upon the purported
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representation that a joint venture might be formed and
that Russ Berrie would not produce the item on its own.
Perma Greetings, Inc. v. Russ Berrie & Co., Inc., 598
F.Supp. 445 (E.D.Mo. 1984) [ELR 7:12:18]
____________________
Copyright Infringement.
A Federal District Court in Illinois has granted BMI's
motion for summary judgment for copyright infringement against Niro's Palace nightclub. The court rejected
Niro's argument that BMI should be barred from recovery because BMI was required to offer Niro's a per
piece license and because BMI was required to provide
Niro's with a list of its copyrighted songs. Niro's also
claimed that BMI was estopped from asserting an infringement action because BMI failed to advise Niro's
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that an editing service was available and because BMI
had lacked legal support.
Broadcast Music Inc. v. Niro's Palace, Inc., 619 F.Supp.
958 (D.C.Ill. 1985) [ELR 7:12:18]
____________________
Contracts.
In December 1980, the Chedd-Angier Production Co.
entered into an agreement with Omni Publications to
produce a one-hour pilot television program and possible series about science and technology. After several
months, Omni decided to terminate the services of
CheddAngier. The production company sued Omni for
damages arising from the alleged breach of both the December 1980 contract and a subsequent oral contract to
produce the scientific television series. A Federal
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District Court jury awarded Chedd-Angier damages of
about $223,000. Omni's motion for judgment notwithstanding the verdict or for a new trial was denied; this
ruling has been upheld by a Federal Court of Appeals.
The Court of Appeals rejected Omni's argument that
the parties had not entered a binding contractual relationship. The District Court had found that CheddAngier presented sufficient evidence that an Omni representative possessed the apparent authority to act on behalf of the magazine, and that the production company
was justified in relying on the representative when he
said "It's a go on the series" and when he approved a
proposed budget. Also, the District Court did not abuse
its discretion in finding that there was enough evidence
to submit to the jury the question of whether the parties
had entered an oral contract. Omni's request for an accounting of funds advanced to Chedd-Angier was properly rejected, concluded the Court of Appeals, as was
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Chedd-Angier's claim against Omni for unfair and deceptive business practices.
Chedd-Angier Production Co., Inc. v. Omni Publications
International, Ltd., 756 F.2d 930 (1st Cir. 1985) [ELR
7:12:19]
____________________
Corporate Law.
The intention of Hoover Adams, the holder of eleven
shares of CBS common stock, in petitioning for access
to CBS shareholder lists was unclear, a New York trial
court has found, in ordering a hearing on Adams' petition. Adams was affiliated with Fairness in Media, Inc.,
an organization associated with Senator Jesse Helms
who had demonstrated an interest in gaining control of
CBS. CBS had refused to permit an inspection of the list
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by Adams, claiming that Adams was merely an agent of
Fairness in Media and had no independent interest in the
shareholder records. Fairness in Media and Helms,
claimed CBS, wanted access to the records solely to advance their political objectives. CBS produced considerable evidence of Adams' affiliation with Fairness in
Media and Helms, including a deposition in which Adams admitted that he understood that the list would be
turned over to the organization. Adams also stated that
he was aware that Fairness in Media might want the
names of CBS shareholders in order to wage a proxy
fight or facilitate a tender offer. While stockholders
seeking to advance a plan for the benefit of a corporation's shareholders have a statutory right of access to
shareholder records under the Business Corporation
Law, Judge Wilk noted, in most circumstances, strangers to the corporation have no such rights. Applications
which appear to have been made on behalf on
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undisclosed persons are therefore suspect and, as in this
case, warrant a hearing.
Adams v. CBS, Inc., N.Y. Law Journal, p. 14, col. 1
(N.Y.Cnty., December 4, 1985) [ELR 7:12:19]
____________________
Tort Law.
Madison Square Garden's motion to dismiss a police
officer's assault claim has been denied by a New York
trial court. The policeman was assaulted by three individuals who had been drinking while attending a sporting event at the Garden. Madison Square Garden and
Harry M. Stevens, a food and beverage concessionaire
at the Garden, argued that they were not liable for the
officer's injuries due to a statute known as the "fireman's
rule," which precludes liability when the assistance of a
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police officer is required and the officer is injured when
rendering such assistance. But the policeman argued that
the Garden had a duty to control the conduct of persons
on its property, and that Stevens had violated the "Dram
Shop Act" by knowingly selling liquor to intoxicated
persons.
The court agreed with the officer that the violation of a
statute such as the Dram Shop Act might avoid the application of the fireman's rule. And since the Garden and
Stevens had not presented evidence contradicting the officer's claim, the court refused to grant their motions to
dismiss the action.
LaPiedra v. Ciliberti, N.Y. Law Journal, p. 14, col. 6
(Richmond Cnty., July 8, 1985) [ELR 7:12:19]
____________________
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Previously Reported:
Several years ago, a Los Angeles Superior Court jury
awarded actor William Smithers a total of $3 million in
damages in his action against Metro-Goldwyn-Mayer
Studios, Inc. and certain MGM executives, alleging
breach of contract, tortious breach of the covenant of
good faith and fair dealing, and fraud. Smithers claimed
that the MGM parties did not comply with the "mostfavored-nations" credit provision in his contract for the
1976 MGM television series "Executive Suite."
The trial judge denied MGM's motion for a new trial
on Smither's acceptance of a reduction in the award of
damages for fraud from $200,000 to $1 and a reduction
in the punitive damages award from $2 million to $1
million. In February 1983, a California appellate court
affirmed the trial court's ruling (ELR 4:21:1). However,
the California Supreme Court subsequently vacated the
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opinion, and returned the case to the appellate court for
re-determination.
In March 1985, the appellate court refiled, with some
editorial corrections, its earlier opinion. The opinion
(No. 2 Civ 65508) was not certified for publication in
the official reports. And in June 1985, according to
news reports, MGM/UA Entertainment Co. paid Smithers about $2,400,000 to resolve the lawsuit; the payment
consisted of $500,000 for the loss of billing; $300,000
for breach of the covenant of good faith and fair dealing;
$1 million in punitive damages; and about $600,000 in
interest (the MGM executives were not required to contribute to the payment of Smithers). [May 1986] [ELR
7:12:19]
____________________
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NEW LEGISLATION AND REGULATIONS

New California regulations governing employment of
minors in the entertainment industry are approved
New California regulations governing the employment
of minors in the entertainment industry went into effect
on April 3, 1986. Any employer seeking to hire minors
for work in motion pictures, (including theatrical films,
commercials, and television programs) or for recording,
modeling, work in theatrical productions, publicity, rodeos, circuses or in any other performance to entertain
the public, must obtain a permit from the California Division of Labor Standards Enforcement. The work or activity must not be hazardous or detrimental to the health,
safety, morals or education of the minor.
Considerable attention has been directed to the regulations governing the working hours of minors. The
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amount of work time for performers between 16 and 18
has been lengthened, and a studio teacher no longer is
required on a set when these performers are working on
nonschool days.
The working hours for minors within a 24 hour period
are limited according to age, as set forth in detail in the
regulations.
Twelve hours must elapse between the time the minor
is dismissed and the time of call on the following day.
And all hours for the minor at the place of employment
are exclusive of the meal period. The working day may
not be extended by a meal period longer than 1/2 hour.
The regulations also set forth the requirements for studio teacher certification; specify the number of teachers
necessary in certain situations; and grant the studio
teacher the responsibility for caring and attending to the
health, safety and morals of minors under 16 years old
"while such minors are engaged or employed in any
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activity pertaining to the entertainment industry" and
subject to the regulations. The studio teacher may remove a minor from a set or location if he or she determines that a dangerous condition is present.
A parent or guardian of a minor under 16 must be present with, and accompany, the minor on the set or location and be within sight or sound of the minor at all
times.
The regulations remain in effect when a minor who resides in California works for a California employer on
location in another state.
According to the regulations, it has been determined
that a dangerous activity for minors under the age of 16
is working in close proximity to explosives or the functioning parts of unguarded and dangerous moving equipment, aircraft or vessels, or of functioning blades or
propellers.
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According to news reports, the new regulations are
supported by SAG, the AMPTP, the Association of Independent Commercial Producers and AFTRA. Further
information may be obtained from the Division of Labor
Standards Enforcement at (415) 557-0391. [ELR
7:12:20]
____________________
City of San Antonio passes ordinance regulating attendance by children under 14 at "obscene" musical
or theatrical performances
In November 1985, the city of San Antonio passed an
ordinance prohibiting any person having control over a
cityowned facility from intentionally, knowingly, or
recklessly allowing any child under 14 years old to attend musical, theatrical or dramatic performances at the
facility, which performances a reasonable person would
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consider obscene as to a child, unless the child is admitted with a parent or legal guardian.
The ordinance sets forth various activities, the description or explicit reference to which would be "performances obscene as to a child" if such descriptions or
references, taken as a whole appeal to the prurient interest of a child under the age of 14 in sex; violate generally prevailing standards in the adult community as to
the suitability of such performances for observation by a
child under the age of 14; and lack any serious, artistic,
literary, political or scientific merit as to a child under
the age of 14.
Individuals may not intentionally, knowingly or recklessly produce, perform, direct or participate in a performance in a leased area in a city-owned facility if the
individuals know or can reasonably conclude that children under 14 may be present without a parent or legal
guardian and the performance is, or will be. a
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performance obscene as to a child. The ordinance requires advertisements of the subject performances to include the following notice: This performance may
contain material not suitable for children without supervision. Parental discretion is advised. No child under the
age of 14 will be admitted without a parent or legal
guardian.
As a defense to prosecution, individuals having control
over a city-owned facility may assert that they attempted
to ascertain the true age of a child by requiring the production of a birth certificate or school record.
The failure to comply with the ordinance is punishable
by a fine of not less than $50 nor more than $200.
According to Rolling Stone Magazine, at least one
rock promoter in San Antonio is planning to challenge
the constitutionality of the ordinance. [ELR 7:12:20]
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California adopts new statutory definition of
obscenity
A new California law, which goes into effect on January 1, 1987, defines obscene matter as material which
"lacks significant literary, artistic, political, educational,
or scientific value." Current California law defines obscene matter as material that "is utterly without redeeming social value' " The new law is likely to assist in the
effective prosecution of distributors of pornographic material, according to law enforcement officials. [ELR
7:12:20]
____________________
IN THE NEWS

Republic Pictures obtains permanent injunction prohibiting competing use of the name "Republic"
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Republic Pictures Corp. (formerly National Telefilm
Associates) has been granted a permanent injunction by
a Federal District Court in California barring Omar
Kaczmarczyk's Republic Pictures International from using the name "Republic" or any simulation of the Republic eagle logo, or a bird "of any type" in Kaczmarczyk's
operations or materials. The Republic Picture Corp's
mountaintop eagle trademark appeared at the beginning
of many classic films, including several starring John
Wayne. According to news reports, the parties reached
an out-ofcourt settlement ending all litigation between
them. [May 1986] [ELR 7:12:21]
____________________
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Record companies resolve copyright infringement
action against record importer
Seven record companies, including CBS, RCA/Ariola,
and Warner/Elektra/Atlantic have settled an action
against Caroline Records involving the unauthorized importation and distribution of copyrighted recordings. In a
judgment signed by a Federal District Court judge in
New York, Caroline Records agreed to cease its activities in connection with parallel imports. The companies'
complaint charging that Tower Records purchased and
sold some of the unauthorized imports also was settled.
[May 1986] [ELR 7:12:21]
____________________
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Motion Picture Association of America announces
new guidelines for PG-13 rating
The Motion Picture Association of America and the
National Association of Theater Owners have announced that no less than a PG-13 rating will be given to
any film that depicts or refers to the use of illegal drugs
or that uses sexually graphic language. Exceptions to the
guidelines can be made by the unanimous vote of ratings
board members, if the board determines that a lesser rating would be more reasonable. A PG-13 rating means
that special parental guidance is suggested for allowing
children younger than 13 to attend a film. [May 1986]
[ELR 7:12:21]
____________________
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Toy dealer is awarded $2.5 million for company's
failure to deliver Smurf dolls
A Federal District Court jury in San Diego has
awarded Carmen Gomez de Esquer $2.5 million in her
breach of contract action against Wallace Berrie Inc.
Esquer, a former Tijuana toy dealer, ordered 500,000
Smurf dolls from Berrie; the dolls were to be resold in
Mexico during the Christmas season. But Berrie, which
holds the United States distribution rights to the Smurfs,
did not possess Mexican distribution rights. Esquer did
not receive the dolls and subsequently went out of business. No written comment or opinion was issued by the
court in connection with the jury verdict. [May 1986]
[ELR 7:12:21]
____________________
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Federal District Court jury rejects Arkansas Gazette's $23.4 million antitrust claim against competing newspaper
A Federal District Court jury in Little Rock has denied
an antitrust claim brought by the Arkansas Gazette
against the Arkansas Democrat. The Gazette claimed
that the Democrat gave away classified ads, reduced advertising rates and gave away 70,000 newspapers a
week in order to damage the Gazette, and that the
Democrat used the resources of other media properties
held by the Democrat's owners in order to engage in its
"war" on the Gazette. No written comment or opinion
was issued by the court in connection with the verdict.
[May 1986] [ELR 7:12:21]
____________________
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In the Law Reviews:
Columbia University School of Law and Volunteer
Lawyers for the Arts have published Volume 10 of Law
and the Arts which contains the following articles:
Commissioning a Work of Public Art: An Annotated
Model Agreement by The Committee on Art Law of
The Association of the Bar of the City of New York, 10
Law and the Arts 1 (1986)
Changing Art Customs: Removing the Tariff Barriers by
Leonard D. DuBoff, 10 Law and the Arts 45 (1986)
Extended Collective License Clauses and Agreements in
Nordic Copyright Law by Dr. Gunnar Karnell, 10 Law
and the Arts 73 (1986)
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Reforms and Innovations Regarding Authors' and Performers' Rights in France: Commentary on the Law of
July 3, 1985 by Jane C. Ginsburg, 10 Law and the Arts
83 (1986)
The "Satisfactory Manuscript" Clause in Book Publishing Contracts by Mark Fowler, 10 Law and the Arts 119
(1986)
Proof of Harm: A Dangerous Prerequisite for Copyright
Protection by Daniel M. Jochnowitz, 10 Law and the
Arts 153 (1986)
Mass Media: How Responsible, How Free? by Hodding
Carter Ill, 39 Arkansas Law Review 297 (1986)
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"Were Have You Gone, Walter Cronkite?": The First
Amendment and the End of Innocence by Rodney A.
Smolla, 39 Arkansas Law Review 311 (1986)
Charging for Free Speech: User Fees and Insurance in
the Marketplace of Ideas by Eric Neisser, 74 Georgetown Law Journal 257 (1985)
Film Financing in France by Jean-Luc Michaud, 5 International Financial Law Review 23 (1986) (published by
Euromoney Publications, Ltd. Nestor House, Playhouse
Yard, London EC4V 5EX England)
Cardozo Arts and Entertainment Law Journal, Volume
4, has been published with the following articles:
Symposium: Out of UNESCO and into Berne: Has
United States Participation in the Berne Convention for
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International Copyright Protection Become Essential?
by Leonard D, DuBoff, Harvey J. Winter, Lewis Flacks
and Michael Keplinger, 4 Cardozo Arts and Entertainment Law Journal 203 (1985)
State Moral Rights Law and the Federal Copyright System by Sophia Davis, 4 Cardozo Arts and Entertainment
Law Journal 233 (1986)
Law, Literature, and the "Conversation of Mankind" by
John D. Ayer, 4 Cardozo Arts and Entertainment Law
Journal 261 (1985)
The Success of the Word: The Literary Critic as Constitutional Theorist by Daniel J. Kornstein, 4 Cardozo Arts
and Entertainment Law Journal 277 (1985)
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Giving the Devil Its Due: Actors' and Performers' Right
to Receive Attribution for Cinematic Roles, 4 Cardozo
Arts and Entertainment Law Journal 299 (1985)
Employed Artists' Home Office Deductions in the Aftermath of Weissman v. Commissioner: The Second Circuit's New Limited Exception for Taxpayer-Employees,
4 Cardozo Arts and Entertainment Law Journal 337
(1985)
"And the Winner is..." Election Day Projections and the
First Amendment, 4 Cardozo Arts and Entertainment
Law Journal 373 (1985)
National Collegiate Athletic Association v. Board of Regents of the University of Oklahoma and University of
Georgia Athletic Association by Susan Marie Kozik, 61
Chicago-Kent Law Review 593 (1985)
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In The Public Interest: An Argument Calling for an
Amendment to the Federal Communications Act Requiring More Public Service Announcements in the Broadcast Media by Ellen G. Roth, 6 Computer/Law Journal
223 (1985) (1112 Ocean Drive 101, P.O. Box 3280,
Manhattan Beach, CA 90266)
Censorship and Obscenity: Jurisdiction and the Boundaries of Free Expression by Neil Boyd, 23 Osgoode Hall
Law Journal 37 (1985)
Prohibit or Regulate? The Fraser Report and New Approaches to Pornography and Prostitution by Michael
Kanter, 23 Osgoode Law Journal 171 (1985)
Parallel Importation - Legitimate Goods or Trademark
Infringement? by W. Weldon Wilson, 18 Vanderbilt
Journal of Transnational Law 543 (1985)
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The Validity of the Manufacturing Clause of the United
States Copyright Code as Challenged by Trade Partners
and Copyright Owners by Annette V. Tucker, 18
Vanderbilt Journal of Transnational Law 577 (1985)
Fair Use in Copyright Law and the Nonprofit Organization: A Proposal for Reform, 34 The American University Law Review 1327 (1985)
Columbia Journal of Transnational Law has published
the following articles on Aspects of International Satellite Communications:
International Direct Television Broadcasting by Satellite: "Prior Consent" Revisited by Stephen Gorove, 24
Columbia Journal of Transnational Law 1 (1985)
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The Possible Introduction of Separate Satellite Systems:
International Satellite Communications at the Crossroad
by Richard R. Colino, 24 Columbia Journal of Transnational Law 13 (1985)
New Satellite Technology, Allocation of Global Resources, and the International Telecommunication Union
by Martin A. Rothblatt, 24 Columbia Journal of Transnational Law 37 (1985)
The World Administrative Radio Conference on Use of
the Geostationary-Satellite Orbit: Airing the Views of
U.S. Regulators and Users by Anthony M. Rutkowski,
24 Columbia Journal of Transnational Law 51 (1985)
Securing Authors' Rights in Satellite Transmissions:
U.S. Efforts to Extend Copyright Protection Abroad, 24
Columbia Journal of Transnational Law 73 (1985)
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Legal and Foreign Policy Implications of the LANDSAT
Commercialization Act, 24 Columbia Journal of Transnational Law 103 (1985)
A Search in the Heavens: Should INTELSAT be Subject
to US. Antitrust Laws?, 24 Columbia Journal of Transnational Law 133 (1985)
Developments in European Telecommunications Law
and Policy by Charles Morrow, 24 Columbia Journal of
Transnational Law 165 (1985)
Defamation Survivability and the Demise of the Antiquated "Actio Personalis" Doctrine, 85 Columbia Law
Review 1833 (1985)
Hostile Takeovers of Licensee Broadcast Stations by M.
Michele Faber, 9 The Corporation Law Review 137
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(1986) (published by Warren, Gorham and Lamont, 210
South St., Boston, MA. 02111)
Publicity, Liberty,, and Intellectual Property: A Conceptual and Economic Analysis of the Inheritability Issue by
Timothy R Terrell and Jane S. Smith, 34 Emory Law
Journal 1 (1985)
[ELR 7:12:22]

VOLUME 7, NUMBER 12, MAY 1986

